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CSA Consultation Paper 25-403 

Activist Short Selling 

December 3, 2020 

Introduction 

The purpose of this consultation paper (the Consultation Paper) is to facilitate discussion of 

concerns relating to activist short selling and its potential impact on Canadian capital markets. 

Since 2019, a committee (we or the Committee) comprised of staff from the Canadian Securities 

Administrators (CSA) has undertaken research and analysis on activist short selling. The CSA’s 

consideration of this activity arose in the wake of an increased number of campaigns targeting 

Canadian issuers (Campaigns) and concerns raised about the potential impact of activist short 

selling on our markets.1  We have also heard concerns from stakeholders about potential regulatory 

intervention inhibiting beneficial short selling activity and detracting from the price discovery 

process.2    

To further inform our analysis of the issues, and to ensure that the CSA has all relevant information 

before determining whether regulatory intervention is required, the Committee is consulting with 

the public on issues identified through our research. While this Consultation Paper discusses our 

understanding of the concerns raised and summarizes the research we have undertaken, we are 

focussed on soliciting feedback, supported by evidence whenever possible, from stakeholders on 

specific questions, which are set out in this Consultation Paper.   

This Consultation Paper is organized into four parts; Part I provides an introduction and 

background to the Committee’s consideration of activist short selling with the three remaining 

Parts dedicated to the specific areas of consultation, namely: 

(II) The nature and extent of activist short selling activity in Canada; 

(III) The Canadian and international regulatory framework; and 

(IV) Issues related to enforcement and other potential remedial actions. 

Each Part summarizes the Committee’s research, our understanding of the issues and concerns 

raised and sets out questions for consultation.  

 

 
1 See e.g., Barbara Shecter, “Activist short-sellers are increasingly targeting Canadian companies – is Canada ready?”, Financial 

Post (6 October 2017) [Shecter]; Orestes Pasparakis, Walied Soliman & Joe Bricker, “It’s time for legislators to crack down on 

abusive short-selling”, Globe and Mail Op-ed (18 January 2019) [Pasparakis, Soliman & Bricker]; and Pete Evans, “Canada 

needs to toughen short selling rules to weed out abuse, market watchers say”, CBC News (11 February 2019) [Evans]; Yves 

Allaire “Short-seller heists: Why do institutional investors support activist hedge funds only out for a quick profit?”, Financial 

Post Op-ed (13 December 13 2019)  
2 See e.g., Larry MacDonald, “Regulations to rein in short-sellers must not undercut activists' positive effects”, The Globe and 

Mail (30 January 2020)  

https://business.financialpost.com/news/fp-street/rise-of-the-shorts-activist-short-sellers-are-increasingly-targeting-canadian-companies
https://www.theglobeandmail.com/business/commentary/article-its-time-for-regulators-to-crack-down-on-abusive-short-selling/
https://www.theglobeandmail.com/business/commentary/article-its-time-for-regulators-to-crack-down-on-abusive-short-selling/
https://www.cbc.ca/news/business/short-selling-abuse-1.5009871
https://www.cbc.ca/news/business/short-selling-abuse-1.5009871
https://business.financialpost.com/opinion/short-seller-heists-why-do-institutional-investors-support-activist-hedge-funds-only-out-for-a-quick-profit
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I. BACKGROUND 

We use the term “activist short selling” to refer to instances where an individual or entity takes a 

short position in a security and then makes a public statement, issues a report, or otherwise publicly 

shares information or analysis that is likely to have a negative effect on the price of the security.  

If the value of the security declines, the short seller realizes a profit.3  Activist short sellers are a 

subset of “directional” short sellers.4  The key difference between activist and other directional 

short sellers is that activists will publicly disclose concerns they have identified with an issuer.  

Material and accurate information about issuers, whether it is positive or negative, assists in 

ensuring market prices reflect the fundamental value of the issuer’s securities.  However, the utility 

or harm of activist short selling to the market depends on the materiality and accuracy of the 

information relied upon and whether there is a manipulative intent to spread falsehood or to distort 

prices. 

Activist short selling is not new.  However, these types of campaigns have received considerably 

more attention in recent years.  This may be due, in part, to the rise in the use of social media and 

its impact on markets.5  Indeed, through social media platforms, prominent activists with a large 

following can promote and disseminate their short theses about target companies to a broader 

audience and at a much faster pace.6 

While traditional long shareholder activism is a well-accepted practice in our markets and viewed 

by most as an effort to improve shareholder value in public companies, activism by short sellers is 

often viewed differently.  Activist short sellers state that they create real value for public markets 

by contributing to market efficiency and price discovery.  Some take it even further describing 

their work as a “first line of defence against fraud and subsequent losses.”7  The approach of 

activist short sellers is not without controversy.  If an activist short seller’s objective is met, it will 

mean they have convinced the market of their thesis and caused a decline in a target issuer’s share 

price, leading to a loss of value for its shareholders. 8    

 

 

 
3 For further details on the mechanics of short selling, see Part I, Section B below.  See also e.g., Wuyang Zhao, “Activist Short-

Selling and Corporate Opacity” (January 28, 2020), available at SSRN [Zhao]; and Alexander Ljungqvist & Wenlan Qian, “How 

Constraining Are Limits to Arbitrage?” (March 5, 2016), Institute of Global Finance Working Paper No. 7, available at SSRN 

[Ljungqvist & Qian].  Some academics also refer to this type of activity as “negative activism”, see Joshua Mitts, “A Legal 

Perspective on Technology and the Capital Markets: Social Media, Short Activism and the Algorithmic Revolution” (October 28, 

2019), Columbia Law and Economics Working Paper No. 615, available at SSRN.  
4 Directional short sellers anticipate a decline in the market price of a security sold, in contrast to other short sellers who hedge a 

long position or take advantage of an arbitrage opportunity and who will not benefit from subsequent downward or upward price 

movements. 
5 See Adam Kornblum “11 Tweets that Turned the Stock Market Upside Down” Ogilvy Insights (13 August 2018).  
6 Michael P. Regan, “The Tiny Activist Fund That Reaped 24% Return by Unearthing ‘Cockroaches”, Bloomberg Markets (20 

May 2019).  
7 Letter from Fahmi Quadir, Chief Investment Officer, Safkhet Capital Management LLC to Dr. Jean-Pierre Bussalb, Head of 

Short Selling Section, Bundesanstalt für Finanzdienstleistungsaufsicht dated March 15, 2019. [Safkhet Open Letter] 
8 As noted by Partoy et al., “unlike positive activism, which often carries a powerful and positive normative presumption, 

negative activism faces an uphill normative battle, the presumption being that it destroys shareholder value.” Barbara A Bliss, 

Peter Molk & Frank Partnoy, “Negative Activism” (February 25, 2019) 97 Washington University Law Review, Forthcoming. 

University of Florida Levin College of Law Research Paper No. 19-19 at 11. Available at SSRN. [Bliss, Molk & Partnoy] 

http://ssrn.com/abstract=2852041
http://ssrn.com/abstract=2356414
http://ssrn.com/abstract=3447235
https://www.ogilvy.com/feed/11-tweets-that-turned-the-stock-market-upside-down/
https://www.bloomberg.com/news/features/2019-05-20/the-tiny-activist-fund-that-reaped-24-return-by-unearthing-cockroaches
https://img1.wsimg.com/blobby/go/14c124c6-8b4b-4fce-aa5b-4fc04834d828/downloads/Safkhet%20Capital%20to%20BaFin%20on%20Short%20Sale%20Ban.pdf?ver=1553002904959
http://ssrn.com/abstract=3341567
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A. Concerns Raised 

In the last few years, certain Canadian market stakeholders, primarily in the issuer community, 

have raised concerns about activist short selling and its impact on our markets.9  These concerns 

appear to be based on perceptions that:  

• There is an increasing number of activist short selling Campaigns in Canada10; 

• The Canadian regulatory framework addressing short selling is less strict in comparison to 

other jurisdictions11; and 

• There is inadequate deterrence to problematic conduct given the limited number of 

enforcement proceedings involving problematic activist short selling as well as a lack of 

meaningful remedial actions for misconduct.12 

In contrast, activist short sellers have said they target Canadian firms because Canada is “fertile 

ground for corporate malfeasance”13 and that their research and analysis serve an important 

function in the price discovery process by bringing to light new information.14  Shorts sellers and 

others have expressed concerns that regulatory intervention that restrict activist short selling could 

inhibit beneficial short selling activity.15   

As the CSA considered these issues, additional information was necessary to properly analyze the 

concerns raised.  For example, with the exception of activist short sellers that have become well-

known in the media or have publicly issued full reports and analysis, there is very limited 

information and data about other less prominent activist short selling activity (e.g., an anonymous 

negative commentary or analysis about an issuer posted on social media platforms).  Even among 

more prominent activists, there is little information on the impact such campaigns have on affected 

issuers and on markets more generally.  

As regulators considering the overall impact of activist short selling on our markets, it is important 

to consult and understand the concerns that have been raised from all stakeholders and understand 

the evidentiary basis for these concerns.   

B. Short Selling 

Short selling, as a trading activity, is subject to a well-developed risk based regulatory regime and 

is overseen mainly by the Investment Industry Regulatory Organization of Canada (IIROC), as 

will be further discussed below in Part III.  IIROC’s Universal Market Integrity Rules (UMIR) 

define a short sale as a sale of a security, other than a derivative instrument, which the seller does 

 
9 As discussed in Part III.D, concerns about short selling and activist short selling have also seen a resurgence in other 

jurisdictions. 
10 See e.g., Shecter, supra note 1; Pasparakis, Soliman & Bricker, supra note 1; Evans supra note 1.  
11 See e.g., Justice Perell’s statement in Harrington Global Opportunities Fund S.A.R.L. v Investment Industry Regulatory 

Organization of Canada, 2018 ONSC 7739 at para. 11: “There is a perception that the regulation of shorting [sic] selling is 

permissive and lax in Canada compared to other capital markets.” [Harrington] 
12 Paul Davis et al, “An Analysis of the Short Selling Landscape in Canada: A New Path Forward is Needed to Improve Market 

Efficiency and Reduce Systemic Risk” (2019) McMillan LLP. [Davis et al.]  
13 See e.g., Shecter, supra note 1.  
14 See e.g., Ben Axler “Counterpoint: Short sellers like us create real value for public markets by telling Canadian investors the 

truth”, Financial Post (17 December 2019).  
15 See Safkhet Open Letter, supra note 7, criticizing the short sale ban on Wirecard: “Short selling, writ large, affords positive 

externalities on the broader market, and more specifically to the investors which regulators have a duty to protect…the data does 

not support the existence of any material level of short seller manipulation.”   

https://www.canlii.org/en/on/onsc/doc/2018/2018onsc7739/2018onsc7739.html?resultIndex=1
https://www.mcmillan.ca/webfiles/An%20Analysis%20of%20the%20Short%20Selling%20Landscape%20of%20Canada.pdf
https://www.mcmillan.ca/webfiles/An%20Analysis%20of%20the%20Short%20Selling%20Landscape%20of%20Canada.pdf
https://business.financialpost.com/opinion/counterpoint-short-sellers-like-us-create-real-value-for-public-markets-by-telling-canadian-investors-the-truth
https://business.financialpost.com/opinion/counterpoint-short-sellers-like-us-create-real-value-for-public-markets-by-telling-canadian-investors-the-truth
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not own either directly or through an agent or trustee.16  It involves selling the borrowed securities 

at the current market price with the expectation of being able to cover the short position by 

purchasing later at a lower price to replace the borrowed securities. 

Short selling is a legitimate trading practice which contributes to market liquidity and price 

efficiency.17  It also contributes to the price discovery process by providing an opportunity for 

negative views about the issuer to be reflected in the price of a security thereby limiting 

overvaluation and biased price increases.18 Short selling can also be an important part of an 

investor’s hedging and investment risk management strategy.19  For example, the proceeds from a 

short sale may be applied to a long position in a different security.  Even so, there is also risk 

inherent in short sales because unless the sale is otherwise “hedged”, a short seller can lose a 

potentially unlimited amount if the price of the security rises unexpectedly.  

A short seller can take a short position in a stock either directly (by borrowing shares to sell short)20  

or synthetically (via options or stock futures).  There are, however, obstacles to short selling.  For 

example, it can be difficult or expensive to borrow shares to sell short if the securities are thinly 

traded, in large demand by other short sellers, or not readily made available for loan.21  Further, 

many Canadian listed issuers trade infrequently22 and the available inventory of equities in the 

Canadian securities lending market, where short sale shares are typically borrowed, tends to be 

more heavily concentrated in securities of larger, widely held, heavily traded issuers.23  Similarly, 

it can also be difficult to take a synthetic short position as the listed derivatives market for 

 
16 Universal Market Integrity Rule (UMIR), Part 1 - Definitions and Interpretation, Rule 1.1. 
17 Carole Comerton-Forde, Charles M Jones & Talis J Putnins, “Shorting at Close Range: A Tale of Two Types” (March 18, 

2015). Journal of Financial Economics (JFE), Forthcoming; AFA 2012 Chicago Meetings Paper; Columbia Business School 

Research Paper No. 12/22, available at SSRN.  
18 Ekkehart Boehmer and J Julie Wu, “Short Selling and the Price Discovery Process” (July 16, 2012). Review of Financial 

Studies, Forthcoming, available at SSRN.  
19 See: Canadian Securities Administrators/Investment Industry Regulatory Organization of Canada, CSA/IIROC Joint Notice 

23-312 Request for Comment – Transparency of Short Selling and Failed Trades, (2 March 2012). [Joint Notice 23-312].  
20 Short sales made without prior arrangements to borrow or reasonable expectation to borrow the security first are considered 

“naked short sales” and not permitted under securities legislation and UMIR except for short sales by market makers that provide 

liquidity in the stock (See Rules Notice – Notice of Approval – Provisions Respecting Regulation of Short Sales and Failed 

Trades, IIROC Notice 12-0078 (2 March 2012) [IIROC Notice 12-0078]). Naked short sales can lead to failed trades when the 

seller is not able to deliver the shares within the two-day settlement period. Discussed further in section III.B. 
21 See Owen A. Lamont, “Go Down Fighting: Short Sellers vs. Firms” (July 24, 2009). Yale ICF Working Paper No. 04-20, 

available at SSRN [Lamont].   
22 For example, in the years 2017-2019, between 50% to 57% of listed issuers in Canada’s two largest marketplaces (based on 

number of issuers) had fewer than 2,500 trades per year or an average of less than 10 trades per day.  Also, more than two-thirds 

of listed issuers had an annual traded volume of less than 25 million shares or an average daily traded volume of under 100,000 

shares. (Based on aggregated annual trade counts and volume traded of TSX and TSXV issuers obtained from TMX listings 

data.)  
23 Short sellers represent only one of many borrowers in the securities lending market. Since securities lending is a scale business, 

the lenders are typically large buy-side firms (pension funds, insurance firms, mutual fund/ETF providers etc.) that offer for loan 

their holdings of securities of mostly large and frequently traded issuers.  Additionally, IIROC’s fully-paid securities lending 

(FPL) program will only include certain equity securities that meet at least one of three minimum requirements: volume-weighted 

average price ($2.00), average trading volume (100,000 share) or average free float market capitalization ($2 million) over a six-

month period.  For more information on securities lending, see Bank of Canada, Staff Discussion Paper 2019-5, Canadian 

Securities Lending Market Ecology (2019). For more information on IIROC’s FPL program see IIROC Notice 19-0109 Fully-

paid Securities Lending (June 17, 2019).  

https://ssrn.com/abstract=1787677
http://ssrn.com/abstract=972620
https://www.osc.gov.on.ca/documents/en/Securities-Category2/csa_20120302_23-312_trans-short-selling.pdf%3e
https://www.osc.gov.on.ca/documents/en/Securities-Category2/csa_20120302_23-312_trans-short-selling.pdf%3e
https://www.iiroc.ca/Documents/2012/7026f168-80c3-45ea-a635-55b8802dbbaf_en.pdf
https://www.iiroc.ca/Documents/2012/7026f168-80c3-45ea-a635-55b8802dbbaf_en.pdf
https://ssrn.com/abstract=566901
https://www.bankofcanada.ca/wp-content/uploads/2019/07/sdp2019-5.pdf
https://www.bankofcanada.ca/wp-content/uploads/2019/07/sdp2019-5.pdf
https://www.iiroc.ca/Documents/2019/c60682f1-0b5d-49ee-863f-3d005f4ac010_en.pdf
https://www.iiroc.ca/Documents/2019/c60682f1-0b5d-49ee-863f-3d005f4ac010_en.pdf
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derivatives with an underlying equity is relatively small in Canada, representing only a small 

proportion of listed equity securities.24 

C. Activist Short Selling 

In most CSA jurisdictions, activist short sellers are not currently subject to specific regulatory 

requirements,25 nor are they defined or easily identifiable.  However, as with other market activity 

conducted by non-regulated or unregistered entities or individuals, short selling activism is subject 

to the existing prohibitions under securities law, for instance prohibitions against market 

manipulation, making misleading statements or fraud.26  

Activist short selling campaigns can be understood as occurring on a spectrum and their utility to 

the market ultimately depends on whether the information being disseminated is material and 

neither false nor misleading.27  At one end of the spectrum, there are beneficial campaigns that can 

contribute to price discovery by producing research and analysis about issuers based on facts.    At 

the other end of the spectrum, there are campaigns that may involve either intentionally producing 

false information about the issuer or making misleading or untrue statements for which there is no 

factual foundation.  These are often referred to as “short and distort” campaigns.28   

The types of conduct that give rise to concerns in the context of activist short selling campaigns 

include:   

• disseminating unbalanced information that does not provide a complete picture, does not 

include other material contrary information or is inconsistent with information disclosed in 

a broader report; 

• disseminating exaggerated reports or commentary;  

• making conclusions without an evidentiary basis; or 

• making potentially misleading statements through links to other documents.   

Exacerbating these concerns is the speed at which information spreads through social media and 

the constraints on the target of a campaign to respond or disprove allegations before the price of 

their stock is impacted.  However, issues arising from the use of social media or similar online 

 
24 For example, as of March 11, 2020, Canada’s primary options exchange, the Montreal Exchange, listed fewer than 300 

companies (under 10% of all TSX and TSXV issuers) on their equity options list and only 223 of those had available options 

contracts on the market. 
25 For example, activist short sellers would not be required to obtain registration under securities law requirements unless they 

otherwise meet a registration requirement, such as fund manager.  See also in British Columbia where recent amendments to the 

Securities Act introduced rule making authority over those engaged in “promotional activities.” “Promotional activities” is 

defined to include any activity / communication that encourages a person to buy, not buy, sell or hold a security or derivative. 

Note there is rulemaking authority to prescribe that certain activities are not promotional activities.  See Securities Act (British 

Columbia), RSBC 1996, c 418, s. 1 and 183(12.2).  
26 See e.g., Securities Act (Ontario), RSO 1990, c S.5, ss 126.1 and 126.2; Securities Act (Québec), V-1.1, ss 199.1 and 196; 

Securities Act (Alberta), RSA 2000, c S-4, ss 93 and 221.1; Securities Act (British Columbia), RSBC 1996, c 418, ss 57 and 

168.1; Securities Act (Manitoba), CCSM, c S50, ss 76 and 136(1); and The Securities Act (Saskatchewan), 1988-98 c S-42.2, ss 

55.1, 55.11, 55.13(1).  
27 Bliss, Molk & Partnoy describes this as “informational negative activism” – behaviour that seeks to uncover and then 

communicate the truth about companies whose shares the activists believe are overvalued.  It can be focussed on past disclosures 

by companies which the activist argues contain misrepresentations or omissions or on future expectations about a company’s 

prospects. See: Bliss, Molk & Partnov, supra note 8 at 12. 
28 Although out-of-scope, we also recognize that within the context of social media, the converse is also true – the potential for 

investors or related parties to spread false or misleading positive information about the issuer in order to profit from a rise in the 

issuer’s share price (otherwise known as a “pump and dump”). 
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platforms to spread information to the market are not limited to activist short selling.  The CSA 

has acknowledged that social media can present challenges when used for sharing information 

with the market.29  While we acknowledge that the new market reality is that any individual (e.g., 

influencers, customers, clients, vendors) can easily share unverified information on social media 

about an issuer that could potentially impact its stock price,30  the integrity of the capital markets 

is undermined if those participating in our markets engage in activity that may mislead investors 

or otherwise artificially distorts an issuer’s share price.   

In order to be successful, an activist short seller must, at the very least, have some credibility and 

their thesis should raise sufficient doubt about an issuer that it convinces existing shareholders to 

sell their shares, and potentially other investors to short the stock or not buy it.  Unlike long-only 

investors, activist short sellers generally incur direct costs to maintain their positions.  Once a 

campaign is launched, activist short sellers are also exposed to the additional risk that the target’s 

share price does not decline because of responses from issuers, opposing views from long traders, 

large institutional shareholders and analysts.   If the share price rises significantly this can make 

the cost to close out the short position very expensive.31 

As discussed in further detail in Part II, our research indicates that the prominent activist short 

sellers behind the Campaigns are relatively well-established (e.g., close to 80% of the 48 activist 

short sellers identified have been active for over 5 years) and predominantly based in the U.S. 

(approximately 60%, compared to 13% that are Canadian-based).32  Anonymous or pseudonymous 

short sellers, or those with only a presence on SeekingAlpha.com (SA),33 account for less than 

20% of the 48 activist short sellers that have targeted Canadian issuers since 2010. 34   

 

 

 

 
29 See CSA Staff Notice 51-348 Staff’s Review of Social Media Used by Reporting Issuers and CSA Staff Notice 51-356 

Problematic Promotional Activities by Issuers.  
30 Social media’s implications on financial markets extends beyond activist short selling and is therefore outside the scope of this 

consultation paper.  For more information see Lin, Tom C. W., The New Market Manipulation (July 3, 2017). Emory Law 

Journal, Vol. 66, p. 1253, 2017; Temple University Legal Studies Research Paper No. 2017-20, available at SSRN. 
31 See: Ljungqvist & Qian, supra note 3. In that paper, the authors conclude that the main barrier to launching public short 

campaigns is the cost to produce credible and new information that will convince long investors to sell, rather than a lack of 

capital or other short-sale constraints (such as cost of borrowing). 
32 Academic studies have noted that a key component for the activist short seller’s strategy is dependent on its own track record to 

convince current long shareholders to sell. See: Ibid.  Statistics based on AI data of short campaigns targeting issuers with 

Canadian headquarters as of December 31, 2019. 
33 SA is a crowdsourced research platform and claims to be “the world’s largest investing community” with approximately 17 

million users per month; over 16,000 contributors; and a dedicated section to short selling for called “Short Ideas” for paid 

subscribers. The platform requires all contributors to disclose positions in stocks they write about and to obtain editor approval 

before posting information. SA states that pseudonym contributors are held to the same compliance and biographical standards 

and their real name and contact information are kept confidential. Additionally, contributors involved in a settlement or SEC 

action must reveal their real names. For more information see, About Seeking Alpha.  
34 This may be a relevant factor to understanding the potential impact of activist short sellers on Canadian markets as a recent 

U.S. academic study found evidence that potential short and distort strategies are more likely to be associated with 

pseudonymous authors than with identifiable individuals. Activist short sellers identified in the study were authors who published 

a negative article about an issuer and declared that they held a short position on SA. See: Joshua Mitts, “Short and Distort” 

(February 13, 2020) Columbia Law and Economics Working Paper No. 592, available at SSRN. 

https://www.osc.gov.on.ca/en/SecuritiesLaw_csa_20170309_51-348_staffs-review-of-social-media.htm
https://www.osc.gov.on.ca/en/SecuritiesLaw_csa_20181129_51-356_problematic-promotional-activities-issuers.htm
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2996896
https://seekingalpha.com/page/about_us
https://ssrn.com/abstract=3198384
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II. Research and Empirical Findings 

The CSA’s research consisted of an empirical analysis of activist short seller Campaigns and an 

academic literature review related to activist short selling.35  The empirical analysis was limited to 

Campaigns identified by Activist Insight (AI), a third-party data provider focused on tracking 

activist investors on both the long and short side.  AI’s database only tracks campaigns by 

prominent activist short sellers, whether they are named or they are anonymous individuals or 

entities.36  This data would cover campaigns that have the most market impact but may also 

potentially overlook campaigns by less prominent actors engaged in similar activities.  

The current academic literature on activist short selling activity is sparse and is focused 

predominantly on U.S. markets where, as explained below, there is a sufficiently greater amount 

of activist short selling activity and data to conduct a more rigorous analysis.   

A. Activist Short Selling Activity  

Between 2010 and September 2020, a total of 73 Canadian issuers have been the target of 116 

Campaigns and among them 16 Campaigns (including all 12 Campaigns from 2020)37 are still 

active according to AI.38  While there has been increased activity since 2015, annually there have 

been no more than 5 Canadian targets for every 1,000 Canadian listed issuers.39  In comparison, 

U.S. issuers are more frequently targeted by activist short sellers - an average of 21 U.S. targets 

annually for every 1,000 U.S. listed issuers.40 

Figure 1 - Activist Short Seller Campaign Activity in Canada (2010 – Sept. 2020) 

 

 
35 This analysis was based on listed issuers with a head office in Canada.  Canadian listed issuers without a Canadian head office 

are not captured. In 2019, there was only one Campaign that targeted a Canadian listed issuer without a Canadian head office. 
36 AI considers prominent activist short sellers to be those with a history of disclosing strong thesis or reports, disclosing a 

position in the target company and having a considerable impact on the target’s stock price.   
37 In 2020, there have been twelve Campaigns identified as of September 30, 2020. 
38 Based on AI data from January 1, 2010 to September 30, 2020. Canadian issuers are identified based on the location of their 

headquarters. Some issuers are targeted by multiple activist short sellers.  AI identifies whether a campaign status is ended (as 

opposed to current) when “the short seller either no longer supports its position according to publicly available information or 

there has been one year of inactivity from the short seller. As announcements regarding this are rare most campaigns are ended 

due to inactivity”. 
39 OSC calculations based on AI data of annual campaign targets from 2010 to September 2020 and end-of year listed issuer 

counts from the World Federation of Exchanges from 2010 to June 2020.  Includes all domestic NASDAQ and NYSE issuers for 

the U.S. Market and all domestic TSX and TSXV issuers for the Canadian market, excluding investment funds.    
40 See Ibid.    
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For the small number of Canadian targets identified, annual Campaign activity appears to be highly 

cyclical as evidenced in Figure 1.  In general, short sellers gravitate towards the securities of issuers 

and sectors where there is a perceived overvaluation (See Figure 2).41  In peak Campaign years, 

this is evident as activist short sellers targeted Canadian issuers in specific, potentially overheated, 

sectors.  For instance, in 2018 among a record 17 Canadian targets, approximately 35% (or 6 

targets) were operating in the cannabis industry.42  However, Campaign activity was largely muted 

in 2017 with 8 Canadian targets and in 2019 with only 7 Canadian targets.  In 2020, there have 

been 12 new campaigns targeting Canadian issuers as of September 2020, however 4 of those 

Canadian issuers were also the target of activist short sellers in prior years.   

Figure 2 - Activist Short Seller Targets by Sector (2010 – Sept. 2020)43 

 

B. Canadian Campaign Characteristics 

The following highlights select Campaign characteristics to provide a better understanding of the    

types of Canadian issuers targeted; the target size; the stock price impact; the pattern of allegations 

made by activist short sellers; and the proportion of targets that engaged in a strategic response or 

were impacted by certain negative outcomes during the Campaign as identified by AI.    

i. Target Size  

The Campaigns tended to be focused on relatively larger issuers (with a median market 

capitalization of $867 million and average market capitalization of $4.5 billion44) compared to the 

 
41 Ekkehart Boehmer, Charles M Jones & Xiaoyan Zhang, “Which Shorts are Informed?” (February 4, 2007). AFA 2007 Chicago 

Meetings Paper, available at SSRN.  
42 Cannabis issuers were categorized under the healthcare sector. The 2019 AI report on Activist Investing in Canada reported 

that the precedent set in 2018 was “largely due to exuberance in the emerging cannabis sector, which invited detractors.”  In 

2016, increased activist short seller activity was concentrated among materials and mining issuers. 
43 The number of Campaigns and targets are not equivalent for any given year because there may be multiple Campaigns against 

the same target.  
44 Market capitalization calculated 1-day prior to the announcement of the first activist short seller campaign for 69 Canadian 

targets from 2010 to September 30, 2020 for which historical market data was available.   

https://ssrn.com/abstract=855044
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broader Canadian market.45  This is in some ways not surprising given AI’s focus on prominent 

activist short sellers but it is also consistent with the findings of U.S. academic studies indicating 

that target firms are more likely to be larger sized issuers with listed securities that are more heavily 

traded in both the cash and options markets.46   

ii. Price Impact  

Most Campaigns analyzed (75% of targets) experienced a negative price impact on the day of the 

first-campaign announcement and up to one month after the first-campaign announcement.47 

However, the extent of the short-term price impact varied across targets and also over time (see 

Figure 3).  Approximately 26% of targets experienced less than a 5% price decline on the day of 

the first-campaign announcement.  The proportion of targets with negative share price returns of 

10% or greater increased over time from day of first-campaign announcement (approximately 30% 

of targets) to 1-month after first-campaign announcement (approximately 45% of targets).48 

 Figure 3 – Share Price Impact of Canadian Target’s First Campaign (2010 – Sept. 2020)  

 

iii. Campaign Allegations 

Across all 116 Canadian Campaigns, 40% involved allegations of some type of fraud at the issuer.  

The most common type of fraud allegation was that of there being a stock promotion scheme (or 

an alleged “pump and dump” scheme), where the company was being promoted by a connected 

third party (e.g., an outside firm) (see Figure 4).49  In peak Campaign years (2015, 2016 and 2018) 

fraud-related allegations accounted for under one-third of the Campaigns.  Allegations related to 

 
45 In contrast, the year-end median market capitalization of all TSX issuers from 2014 to 2019 was between $112 million and 

$153 million.  As of September 30, 2020, approximately 64% of TSX issuers had a market capitalization of $300 million or less 

and 92% of TSXV issuers had a market capitalization of $100 million or less.  
46 See: Ljungqvist & Qian, supra note 3; Ian Appel, Jordan Bulka & Vyacheslav Fos, “Public Short Selling by Activist Hedge 

Funds” (October 1, 2018); and Zhao, supra note 3.  
47 Stock price returns were calculated by OSC from 1-day prior to the first Campaign announcement for 69 Canadian targets 

between 2010 and September 2020 for which historical market data was available. Stock price returns reflect more than just the 

disclosure of a short seller’s Campaign, it also incorporates other positive or negative information about the target either 

specifically or more broadly (e.g., market or sector).   
48 Ibid. 
49 Based on AI’s assessment of the Campaigns. 

https://corpgov.law.harvard.edu/2018/10/01/public-short-selling-by-activist-hedge-funds/
https://corpgov.law.harvard.edu/2018/10/01/public-short-selling-by-activist-hedge-funds/
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business or industry issues (e.g., drop in commodity prices) and more general market overvaluation 

concerns have been more common in recent years.  

Figure 4 – Activist Short Sellers' Primary Allegations 

 

 

iv. Target Responses and Outcomes 

Across the 73 Canadian targets in the 116 Campaigns identified, approximately 73% of targets 

pursued certain responses during the Campaign (Figure 5).  These responses included either 

changing or replacing the CEO or CFO, hiring a new auditor or independent investigator, halting 

the issuer’s stock from trading, pursuing a lawsuit against the activist short seller or announcing a 

capital market transaction (e.g., divestiture, acquisition, private placement) during the Campaign.50  

Figure 5 – Campaign Target Responses and Outcomes (2010 – Sept. 2020)  

Target HQ Targets 
Target pursued 

response (%) 

Target had 

negative outcome 

(%) 

Target either 

responded or had 

negative outcome 

Canada 73 73% 29% 78% 

US 783 60% 26% 67% 

Other foreign issuers 344 65% 28% 69% 

Separately, the AI data also identified certain outcomes which occur following a Campaign and 

would generally be viewed as negative by the market (e.g., a delisting, auditor resignation or class-

action lawsuit).  Among the Canadian targets, approximately 29% of them experienced at least 

one of these outcomes.51 Class action lawsuits against issuers were the most common among the 

 
50 Issuer responses identified from AI data. 
51 This is consistent with campaign outcomes for foreign issuers in foreign markets as well (see Figure 5). 
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three types of outcomes considered.  In about 23% of the Canadian targets, class action 

proceedings were commenced following a Campaign (as compared to U.S. (23%) and other 

foreign (21%) targets).52   We cannot know with any certainty that the issuer’s responses or the 

outcomes experienced were the direct result of the Campaign, however, academics have 

considered such responses (or similar ones) to be indicative that a campaign brought to light 

problems with the issuer.53  

C. Analysis and Consultation Questions 

There appears to be a perception that activist short selling is on the rise in Canada54 and that this 

form of activism plays a negative role in our markets.  As previously noted, taking into 

consideration the size of our market and the number of public companies, it does not appear that 

Canada’s experience with activist short selling is disproportionately high compared to the U.S.  

With that said, we recognize that comparisons of this nature, or simply comparing the absolute 

number of campaigns, does not provide the necessary context to understand the issues.  Market 

factors unique to each jurisdiction must be considered.   

The available empirical evidence indicates that recent increases in Campaigns may be indicative 

of a cyclical trend, i.e., activist short sellers targeting issuers in specific potentially overheated 

sectors.  This suggests that our market will see increases in activism of this nature where there is 

a sense that an industry sector or issuer is overvalued, but does not necessarily address whether, in 

this context, there is misconduct by activist short sellers.    

Activism by short selling is premised on effecting a loss of shareholder value for the target issuer, 

which makes it controversial.  Most academic studies of U.S. markets support the notion that 

activist short sellers are more likely to improve the market’s informational/price efficiency by 

identifying actual problems with an issuer’s business and operations, than they are to engage in 

“short and distort” strategies.  The analysis of post-Campaign outcomes and responses by issuers 

suggests the allegations have been a force for change although it is not obvious that such changes 

were intended to address the concerns raised by the Campaign.   

Activist short sellers are also criticized for being driven by short-term trading profits rather than 

promoting long-run price accuracy.  However, they can also serve as a countervailing check on the 

potential for excessive market optimism. 

Lastly, we recognize that targeted issuers may be reluctant to complain to the securities regulator 

about what they view as problematic conduct in the context of a campaign as this may be seen as 

inviting a review of the allegations by the regulator.  An issuer’s response following a campaign 

 
52 Our review confirmed that almost all class proceedings commenced following a Campaign made the same or similar 

allegations as those made in the Campaign.  We acknowledge that the commencement of a class proceeding, even with similar 

allegations, does not establish the veracity of the underlying allegations in a Campaign.   
53 A U.S. study reviewed 124 campaigns in an effort to determine whether activist short sellers were engaged in short and distort 

campaigns based on a study of subsequent events.  The study indicated that separate investigations by the Securities and 

Exchange Commission and the Department of Justice reached similar conclusions as the activist short sellers in 90% of those 

campaigns and eventually, 50% of the targets were delisted, 47% replaced auditors, and 23% restated earnings. See: Ljungqvist 

& Qian, supra note 3. 
54 For example, see: Schecter, supra note 1.  We note that activism in general has increased (both long and short).  See e.g., 

“Shareholder Activism: 2019 Trends and Major Developments”, Davies Corporate Governance Insights 2019 (3 October 2019); 

Eric Woerth and Benjamin Dirx, Report to the National Assembly (France) on Shareholder Activism (October 2, 2019) [Woerth 

Report]. 

https://www.dwpv.com/en/Insights/Publications/2019/Shareholder-Activism-Trends-and-Developments
http://www.assemblee-nationale.fr/dyn/15/rapports/cion_fin/l15b2287_rapport-information
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may be seen as giving credibility or in some way substantiating the legitimacy of the issues raised, 

however, it also may be that issuers are choosing to respond for other strategic reasons.  

Consultation Questions  

1. What is your perception about activist short sellers?   Please describe the basis of that 

perception.   

2. Can you give examples of conduct in activist short selling Campaigns that you view as 

problematic? 

3. Given the focus of the available data is on prominent activist short sellers, what is your view 

regarding less prominent activist short sellers or pseudonymous activist short sellers targeting 

Canadian issuers?  How can they be identified? Is there any evidence that they are engaging 

in short and distort Campaigns? 

4. What empirical data sources related to Campaigns should we consider?   

5. In 2019, there was a large drop in the number of Canadian issuers targeted by prominent 

activist short sellers compared to the year before.  Are there market conditions or other 

circumstances that in your view could lead to an increase? Please explain. 

6. Is there any specific evidence that would suggest that Canadian markets are more vulnerable 

to activist short selling, including potentially problematic activist short selling (e.g., size and 

type of issuers, industries/sectors represented or other market conditions)?  Please provide 

specific examples of these vulnerabilities, and how they differ from other jurisdictions.  

7. Do issuers have practical limitations in terms of their ability to respond to allegations made 

in a Campaign? If so, what are these limitations, and do you have any recommendations on 

how to alleviate them? 

8. Are issuers reluctant to approach securities regulators when they believe that they are being 

unfairly targeted by an activist short seller?   If so, why? If not, why not?  
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III. Regulatory Framework 

A. Canada – Monitoring, Reporting and Restrictions on Short Selling Activity  

Activist short sellers are not subject to formal securities regulatory requirements (for example, 

Canadian securities legislation does not regulate the content of an activist short seller’s 

statements).  Short selling as a trading activity however is subject to a well-developed framework 

that is largely administered by IIROC involving a detailed reporting regime that provides timely 

information to IIROC enabling it to monitor and supervise any potentially inappropriate short 

selling practices. It includes: 

• a requirement to mark all orders representing a short sale as either “short” or “short-

marking exempt”;55 

• a requirement to disclose “Extended Failed Trades” to IIROC;56 

• a requirement that, if an Extended Failed Trade report is filed with IIROC, further short 

sales generally cannot be made by that Participant57(acting as a principal or as an agent) or 

by an access person without prior arrangements to borrow the securities necessary for 

settlement (that is, IIROC may require pre-borrowing in certain circumstances);58 and 

• the ability for IIROC to designate a security as a “Short Sale Ineligible Security.”59  

Canadian securities legislation also requires a person who places an order for the sale of a security 

with a registered dealer to declare to the dealer at the time of placing the order if they do not own 

the security.60  This statutory requirement is supported by UMIR which requires Participants to 

calculate and report to IIROC the aggregate short position of each individual account twice a 

month, 61 which IIROC then publishes on its website.62  IIROC also aggregates trades marked 

“short sale” from all of the marketplaces it monitors, consolidates that information, and publishes 

 
55 See UMIR, Part 3 - Short Selling, Prohibition on the Entry of Orders, Rule 3.2 [Rule 3.2]. A short-marking exempt order 

includes an order for a security from an arbitrage account, an account of a market maker for that account, or other specified 

accounts that buy and sell securities and that has at the end of any trading day no more than a nominal long or short position in 

any security.  UMIR, Part 1 – Definitions and Interpretation, Rule 1.1. 
56 A trade that did not settle and was not rectified within 10 trading days from the original settlement must be reported to IIROC. 

See: UMIR, Part 7 Trading in  a Marketplace - Extended Failed Trades, Rule 7.10.  
57 Participants include dealers that are members of an exchange, users of a quotation and trade reporting system or subscribers to 

an alternative trading system.   
58 “Pre-Borrow Security” means a security that has been designated by a Market Regulator to be a security in respect of which an 

order, that on execution would be a short sale, may not be entered on a marketplace unless the Participant or Access Person has 

made arrangements to borrow the securities that would be necessary to settle the trade prior to the entry of the order. UMIR, Part 

1 – Definitions and Interpretation, Rule 1.1.  See also, UMIR, Policy 1.1, Definitions of Pre-Borrow Security, 1.1; UMIR, Part 6 

– Order Entry and Exposure – Entry of Orders on Marketplace, Rules 6.1(4) and 6.1(6). 
59  “Short Sale Ineligible Security” is defined as a security or a class of securities that has been designated by a market regulatory 

to be a security in respect of which an order on execution would be a short sale may not be entered on a marketplace for a 

particular trading day or trading days. UMIR, Part 1 – Definitions and Interpretation, Rule 1.1; See also, Rule 3.2, supra note 55 

at (1)(b). 
60 Note for instance section 194 of the Securities Act (Québec), which provides that no person may sell a security short without 

previously notifying the dealer responsible for carrying out the transaction.  See also, Securities Act (Ontario), section 48.  
61 UMIR, Part 10 – Compliance, Report of Short Positions, Rule 10.10. 
62 The Consolidated Short Position Report (CSPR) shows the aggregate short positions on all listed securities as of the current 

reporting date and the net change in short positions from the previous reporting date, on a per security basis, pursuant to UMIR 

10.10. The report is published twice monthly and based on the short position information submitted to IIROC by Participant 

Dealer Members and applicable Access Persons.  

https://www.iiroc.ca/industry/rulebook/Documents/UMIR0302_en.pdf
https://www.iiroc.ca/industry/rulebook/Documents/UMIR0101_en.pdf
https://www.iiroc.ca/industry/rulebook/Documents/UMIR0710_en.pdf
https://www.iiroc.ca/industry/rulebook/Documents/UMIR0101_en.pdf
https://www.iiroc.ca/industry/rulebook/Documents/UMIR0101_en.pdf
https://www.iiroc.ca/industry/rulebook/Documents/UMIR0601_en.pdf
https://www.iiroc.ca/industry/rulebook/Documents/UMIR0101_en.pdf
https://www.iiroc.ca/industry/rulebook/Documents/UMIR1010_en.pdf
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a semi-monthly report showing the total industry short sales for each security over the reporting 

period.63   In contrast to other jurisdictions discussed below (EU, Australia), there are no reporting 

requirements or obligations to disclose information on the short position of an individual account 

to IIROC or to the public.  Even so, it is not uncommon for an activist short seller to voluntarily 

disclose that they are short a particular issuer when they commence a campaign.  

B. Prohibition on Deceptive or Manipulative Activity 

Securities legislation, National Instrument 23-101 Trading Rules and UMIR prohibit activities that 

are manipulative and/or deceptive. In the context of short selling activity this would include the 

entering of an order for the sale of a security without, at the time of entering the order, having the 

reasonable expectation of settling any trade that would result from the execution of the order.64 As 

such, “naked short selling”, as that term is sometimes understood, is not permitted under UMIR.65 

IIROC monitors for potentially abusive trading activity.  For example, in the context of short 

selling activity, IIROC uses algorithms to monitor for unusual levels of short selling coupled with 

significant price movements and reviews alerts to determine the cause of the price movement and 

whether there is an indication of manipulative trading activities. These reviews may include a 

review of social media or chatrooms as well as Extended Failed Trades reports for indications of 

settlement issues.  If appropriate, referral to the enforcement branch of the appropriate CSA 

jurisdiction for investigation may also occur. 

As set out in Part I, securities legislation also contains provisions which address prohibitions on 

manipulative activity that apply to all market participants, including activist short sellers.  

C. International Regulatory Frameworks  

The most notable difference among the regulatory frameworks that apply to activist short selling 

in the European Union (EU) and Australia relates to the reporting and disclosure of position size 

and the identity of short sellers generally.66    

The European Securities and Markets Authority (ESMA) requires that net short positions 

(including direct and synthetic shorts) of “natural or legal persons” be made first to the regulator 

at 0.2% and that the position be publicly disclosed if the position reaches 0.5% of the issued share 

capital of the company concerned, and each 0.1% above that.67  Anyone can therefore view the 

 
63 The Short Sale Trading Statistics Summary Report is based on data for trades marked “short sale” supplied by each 

marketplace that IIROC monitors. The report is published twice monthly. 
64 See: Companion Policy to National Instrument 23-101- Trading Rules, s 3.1(3)(f); UMIR, Part 2 – Abusive Trading,  

Manipulative and Deceptive Activities, Policy 2.2 at Part 2 (g)-(h). 
65 As previously noted in IIROC Notice 12-0078 - Provisions Respecting Regulation of Short Sales and Failed Trades, supra note 

19, there is no universally accepted definition of “naked short selling”.  The most common usage is in connection with a short 

sale when the seller has intentionally chosen not to make arrangements to borrow any securities that may be required to settle the 

resulting trade.  Some commentators use a more restrictive interpretation that describes any short sale when the seller has not pre-

borrowed the securities necessary for settlement.  
66  Note, in the US, only the short selling volume for individual securities is published daily and individual short sale transactional 

information is published on a one-month delay but does not contain short seller details.  
67 See Regulation (EU) No 236/2012 of the European Parliament and of the Council of 14 March 2012 on short selling and 

certain aspects of credit default swaps (2012).  Note, in 2017 ESMA considered whether to further increase transparency of short 

positions by publishing aggregate short positions that are currently still confidential. See: European Securities and Markets 

Authority, Final Report, Technical Advice on the Evaluation of Certain Elements of the Short Selling Regulation (21 December 

2017). On the issue of transparency, the technical advice made by ESMA to the European Commission was: “practical 

https://www.bcsc.bc.ca/23-101CP_%5bCP%5d_04122017/
https://www.iiroc.ca/industry/rulebook/Documents/UMIR0202_en.pdf
https://www.osc.gov.on.ca/en/Marketplaces_srr-iiroc_20110225_rfc-short-sales.htm#N_13_1_1_8a_
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32012R0236
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32012R0236
https://www.esma.europa.eu/sites/default/files/library/technical_advice_on_the_evaluation_of_certain_aspects_of_the_ssr.pdf
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identity of holders of short positions that meet these position-level thresholds for an EU security.68 

This is more granular public transparency compared to aggregated data that is publicly available 

in Canada.  Requiring disclosure of this nature was seen as an alternative policy tool to short selling 

bans, with the similar aim of introducing a constraint on short selling activity. Indeed, the relevant 

EU regulation was created primarily in response to the financial crises and the sovereign debt 

crisis, with the goal of promoting market stability.69   

In Australia, there are short selling reporting requirements for both transactions70 and positions 

above a certain threshold.71  Based on this information, the total of short positions for financial 

products on a given reporting day will be published on the Australian Securities and Investments 

Commission’s website, and the Australian Securities Exchange website will publish the 

transaction reports.  These reports will not contain short seller details but will provide an indication 

of the proportion of trades in a particular security that are short sales and the aggregate level of 

short positions for each security.72   

D. Analysis and Consultation Questions 

Concerns have been raised that Canadian issuers are vulnerable to abusive short selling based on 

the perception that the Canadian regulatory framework for short selling is “permissive and lax.”73  

We note that while the regulatory framework in Canada differs in some ways from other 

jurisdictions, it is consistent with the four IOSCO principles for the effective regulation of short 

selling.74   

 
improvements of the current regime including building a centralised notification and publication system across Europe…[and] 

supports requiring the LEI for the identification of certain position holders.” More specifically, for the area discussed in the 

paper, “ESMA also recommends that NCAs should be allowed to periodically publish anonymised aggregated net short positions 

by issuer on a voluntarily basis when they consider that the issues described above can be adequately addressed in their 

jurisdiction.”  
68 In the context of activist short sellers, additional disclosure may be required by the market abuse regulations which provide that 

conflicts of interest be disclosed by any entity issuing recommendations where it holds a net short or long position of 0.5% or 

more of the capital of the company concerned by the recommendation. See Market Abuse Regulation – Regulation 596/2014 of 

the European Parliament and of the Council. 
69 Corrado Malberti, Stephane Rousseau & Konstantinos Sergakis, “The Regulation of Short Selling: A Transatlantic Discussion 

on Policy Issues and Instruments” (October 6, 2018), Corporate Finance and Capital Markets Law Review, RTDF No. 4-2018. 

[Malberti, Rousseau & Sergakis] 
70 Short sale transaction reporting is the reporting of daily volumes of products that are short sold in the market. 
71 A person may be required to report a short position, i.e., where the quantity of the product that a person has, when acting in a 

particular capacity, is less than the quantity of the product that the person has an obligation to deliver when acting in the same 

capacity.  Short position reporting is exempt where the seller’s short position is less than or equal to (a) $100,000; and (b) 0.01% 

of the total quantity of securities or products in the relevant class of securities or products.  The total of short positions for 

financial products on a given reporting day will be published on the ASIC website four days after the reporting day (T+4). These 

reports will not contain short seller details. 
72 Australian Securities & Investments Commission, “Regulatory Guide 196: Short Selling” (October 2018), see Reg. 196.8.  
73 Harrington, supra note 11. 
74 See IOSCO report entitled “Regulation of Short Selling – Final Report” (June 2009), which articulates four high-level 

principles for the effective regulation of short selling and is designed to assist regulators in the management of risk through a 

regulatory regime for short selling. See also Joint Notice 23-312 supra note 19.  Note the International Monetary Fund’s 

Financial Sector Assessment Program Report  “Canada : Financial Sector Assessment Program-IOSCO Objectives and 

Principles of Securities Regulation-Detailed Assessment of Implementation” which reviewed Canada’s short selling regime as 

part of Principle 37 (Regulation should aim to ensure the proper management of large exposures, default risk and market 

disruption) and it was found to be “fully implemented” (March 7, 2014).  See p. 18, 27 and 239-243. 

https://download.asic.gov.au/media/4896780/rg196-published-8-october-2018.pdf
https://www.iosco.org/library/pubdocs/pdf/IOSCOPD292.pdf
https://www.osc.gov.on.ca/en/SecuritiesLaw_csa_20120302_23-312_rfc-trans-short-selling.htm
https://www.imf.org/en/Publications/CR/Issues/2016/12/31/Canada-Financial-Sector-Assessment-Program-IOSCO-Objectives-and-Principles-of-Securities-41409
https://www.imf.org/en/Publications/CR/Issues/2016/12/31/Canada-Financial-Sector-Assessment-Program-IOSCO-Objectives-and-Principles-of-Securities-41409
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Over the years, IIROC has reviewed the regulatory regime governing short sales to determine 

whether it continues to be appropriate. In 2012, a number of amendments to UMIR regarding short 

sales and failed trades were approved by the CSA and implemented.75 These amendments 

included: 

• repealing the “tick test”;76 

• imposition of pre-borrow requirements for short sales made in certain circumstances; and 

• introduction of the “short-marking exempt” designation.77 

The amendments were part of an overall strategy on regulation of short sales and failed trades that 

included increasing transparency around information regarding short sale activity and failed trades, 

monitoring regulatory arbitrage opportunities related to short sales and enhancing monitoring of 

short sales and failed trades.  It was also at this time that the pre-borrow requirements for short 

sales in certain circumstances were introduced as another mechanism to monitor and address 

potentially problematic short selling. 

Also at the time of these amendments, the CSA and IIROC published a request for comment to 

solicit feedback on aspects of disclosure and transparency measures regarding short sales and 

failed trades.78  After consideration of comments received and of the data on short sales and failed 

trades,79 it was determined that no additional regulatory requirements were needed at that time.80 

It is important to note that failed trades occur in both long and short sales for a variety of reasons.  

Failed trades are not always evidence of abusive or naked short selling.  There are many justifiable 

reasons why a trade fails, and failures may be more common for thinly traded or illiquid stocks.81 

IIROC indicated that it would continue to monitor international developments in the regulation of 

short selling and failed trades related issues.  It has recently commenced looking into required data 

sources to initiate its work on a new broader and more granular failed trade study.82  

Concerns around short selling regulation have seen a resurgence both in Canada and abroad.83 

Internationally, we have also seen that heightened concerns around short selling activities have led 

some foreign public and private actors to impose restrictions or bans on short selling and related 

 
75 IIROC Notice 12-0078 supra note 20.  
76 The tick test was a requirement under UMIR that a short sale not be made at a price which is less than the last sale price of the 

security. 
77 See footnote 55. 
78 Joint Notice 23-312, supra note 19. 
79 See IIROC Study on the Impact of the Prohibition on the Short Sale of Inter-listed Financial Sector Issuers (February 2009) 

[IIROC Study].  
80 CSA/IIROC Notice 23-315 Summary of Comments on CSA IIROC Notice 23-312 Request for Comments – Transparency of 

Short Selling and Failed Trades, (28 February 2013). 
81 See Securities and Exchange Commission, 2016a. Frequently Requested FOIA Document: Fails-to-Deliver Data — Archive 

Data. See also Talis J Putnins, “Naked Short Sales and Fails to Deliver: An Overview of Clearing and Settlement Procedures for 

Stock Trades in the US” (October 27, 2009). Journal of Securities Operations and Custody, Forthcoming, available at SSRN. 
82 Note ESMA has adopted new rules related to failed trades set to come into effect next year.   Trades that fail to settle — 

usually within a window of two or three days — face a mandatory “buy-in” to close the deal and cash penalties on failed 

transactions. Commission Delegated Regulation (EU) 2018/1229 of 25 May 2018 supplementing Regulation (EU) No 909/2014 

of the European Parliament and of the Council with regard to regulatory technical standards on settlement discipline.  See ESMA 

Final Report - CSDR RTS on Settlement Discipline – postponed entry into force (4 February 2020). 
83 E.g. Issues around transparency and disclosure of short selling information, lack of locate requirement and lack of a tick test in 

Canada. See: Davis et al, supra note 12.  

https://docs.iiroc.ca/DisplayDocument.aspx?DocumentID=3B4FDC12E7AA4177890D0170914D5D7A&Language=en
https://lautorite.qc.ca/fileadmin/lautorite/reglementation/valeurs-mobilieres/0-avis-acvm-staff/2013/2013fev28-23-315-avis-acvm-en.pdf
https://lautorite.qc.ca/fileadmin/lautorite/reglementation/valeurs-mobilieres/0-avis-acvm-staff/2013/2013fev28-23-315-avis-acvm-en.pdf
https://www.sec.gov/foia/docs/failsdata-archive.htm
https://www.sec.gov/foia/docs/failsdata-archive.htm
https://ssrn.com/abstract=1516911
https://www.esma.europa.eu/sites/default/files/library/esma70-151-2895_final_report_-rts_settlement_discipline_postponement.pdf
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activities.84  For example, in December 2019, the world’s largest pension fund, the Japanese 

Government Pension Investment Fund announced that it had suspended stock lending activities 

relating to its portfolio of non-Japanese equity securities ‘until further notice.’85  Earlier in 2019, 

ESMA backed Germany’s two-month short sale ban on payment firm Wirecard following a report 

of financial irregularities by certain Wirecard critics.86 Other jurisdictions have called for increased 

transparency and disclosure.  In October 2019, the National Assembly in France released a report 

on activist investors recommending that France should increase disclosure requirements when 

activist investors and short sellers take large positions in French companies.87 

In Canada, there appears to be perception by some that the current regulatory environment is 

disproportionately conducive to problematic activist short selling.  Some who have raised concerns 

have suggested increased transparency around short selling as a response to these concerns, similar 

to the approach that currently exists in the EU. In their view, this type of disclosure can equip 

issuers and investors with additional information upon which to trade, as well as act as a constraint 

on inappropriate short selling.  However, some studies have noted that such disclosure obligations 

may have undesirable effects, such as compromising the strategies short sellers use, which would 

inevitably lead to decreased market liquidity or price discovery.88  Increased transparency on the 

identity of a short seller may also expose them to litigation and regulatory action, potentially 

stifling legitimate short selling activity.89  One study found that when required to disclose their 

positions short sellers simply remain below the public disclosure threshold (0.5%) deliberately to 

protect their private information.90  The impact of additional disclosure around short selling must 

be considered in light of these issues to determine whether this tool meets the policy outcome 

desired without introducing undue constraints on legitimate short selling and activist short selling 

activity.  

 
84 Lawrence Delevingne, Simon Jessop, & Jonathan Spicer, “Return of short-selling bans: market protection of ‘war against 

truth’?”, Reuters (19 November 2019).   
85 GPIF claimed that the current framework lacks transparency over who is the "ultimate borrower" of a stock after a short seller 

sells the shares loaned to them and added that a third party could vote GPIF shares contrary to GPIF’s policies or interests. GPIF 

has not ruled out returning to the stock lending space in the future but clarified that "improvements" to "enhance transparency" 

would need to be introduced first. See: Billy Nauman & Leo Lewis, “This is a decision between making cash immediately or 

being better stewards for our constituency”, The Financial Times (12 December 2019). This decision was not without cost, as it 

has been estimated the GPIF earned approximately US$115 million in fees annually through stock lending.  See Tim Kelly, 

“World’s largest pension fund halts stock lending to short sellers,” Reuters (3 December 2019).   
86 Note that in 2020, following the short sale ban and a subsequent special audit by KPMG it was uncovered that approximately 

€1.9 billion on Wirecard’s balance sheet could not be verified, and likely did not exist. This accounting scandal has not only 

resulted in the collapse of Wirecard, but also prompted ESMA to assess the supervisory response of Germany’s financial 

regulator and oversight bodies in the events leading up to its collapse.  On November 3, 2020, ESMA published the results of its 

Fast Track Peer Review. See: "Fast Track Peer Review on the Application of the Guidelines on the Enforcement of Financial 

Information (ESMA/2014/1293) by BaFin and FREP in the Context of Wirecard."  
87 David Keohane and Harriet Agnew, “France seeks crackdown on short sellers and activist investors”, FT Online (2 October 

2019); Woerth Report, supra note 54. 
88 Malberti, Rousseau & Sergakis, supra note 69; Julien Mazzacurati “The public disclosure of net short positions” in ESMA 

Report on Trends, Risks, Vulnerabilities, No 1 (2018) at 60. See also at ESMA Final Report -Technical Advice on the evaluation 

of certain elements of the Short Selling Regulation (December 21, 2017) at p. 51.  ESMA confirmed that “some investors avoid 

crossing the 0.5% threshold, as reflected in the lower frequency of short position increases and relatively longer duration of 

positions just below the threshold.”  
89 Bliss, Molk & Partnoy, supra note 8 at 14, 17. “Owen Lamont provides evidence that firms take legal and regulatory action 

against shorts sellers, by alleging criminal conduct, suing them, hiring private investigators, asking public authorities to 

investigate them, and manipulating securities markets to impede short selling.” See: Lamont, supra note 21.  
90 Rients Galema and Dirk Gerritsen, “The effect of the accidental disclosure of confidential short sales positions” (2018) Finance 

Research Letters, Forthcoming.  

https://www.reuters.com/article/us-global-markets-shortbans-analysis/return-of-short-selling-bans-market-protection-or-war-against-truth-idUSKBN1XT1L3
https://www.reuters.com/article/us-global-markets-shortbans-analysis/return-of-short-selling-bans-market-protection-or-war-against-truth-idUSKBN1XT1L3
https://ep.ft.com/permalink/emails/eyJlbWFpbCI6ImZkZGMxZTRjMWQ4MDk5NjYwMjZhNjUyZWRkNmI4NzdmZWI1N2JmNjEiLCJ0cmFuc2FjdGlvbklkIjoiZWQ2NzI5ZTUtN2I2NS00ZTI4LThiNzAtODJmOWRmYjk2NjFhIn0%3D
https://ep.ft.com/permalink/emails/eyJlbWFpbCI6ImZkZGMxZTRjMWQ4MDk5NjYwMjZhNjUyZWRkNmI4NzdmZWI1N2JmNjEiLCJ0cmFuc2FjdGlvbklkIjoiZWQ2NzI5ZTUtN2I2NS00ZTI4LThiNzAtODJmOWRmYjk2NjFhIn0%3D
https://www.reuters.com/article/us-japan-gpif/worlds-largest-pension-fund-halts-stock-lending-to-short-sellers-idUSKBN1Y71F6
https://www.esma.europa.eu/sites/default/files/library/esma42-111-5349_fast_track_peer_review_report_-_wirecard.pdf
https://www.esma.europa.eu/sites/default/files/library/esma42-111-5349_fast_track_peer_review_report_-_wirecard.pdf
https://www.ft.com/content/1a8fbed2-e4fe-11e9-b112-9624ec9edc59
https://www.esma.europa.eu/sites/default/files/library/esma50-165-538_report_on_trends_risks_and_vulnerabilities_no.1_2018.pdf
https://www.esma.europa.eu/sites/default/files/library/technical_advice_on_the_evaluation_of_certain_aspects_of_the_ssr.pdf
https://www.esma.europa.eu/sites/default/files/library/technical_advice_on_the_evaluation_of_certain_aspects_of_the_ssr.pdf
https://ideas.repec.org/a/eee/finlet/v28y2019icp87-94.html
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As discussed in Part I, short sellers already face significant risks and costs in taking such positions 

and these risks are amplified for activist short sellers.  Some academics have suggested that policy 

makers should consider efforts to reduce the difficulties and costs associated with short selling 

given the potential for improvements in market efficiencies introduced by campaigns.91  Others 

have suggested alternative approaches to the EU model of disclosure that more directly addresses 

concerns raised around problematic conduct by activist short sellers as well as the implications of 

social media on promotional activities, whether short or long.  For example, a group of U.S. 

academics recently petitioned the SEC to impose a “duty to update” a short position when there 

has been a voluntary disclosure of that short position.92  The rationale for such a requirement being 

that when a short seller voluntary discloses a short position, failure to disclose the position closed 

is “doubly misleading” because their original disclosure of being short is no longer accurate and 

the short seller’s “negative opinion lacks the skin in the game element that gives market 

participants reason to believe the underlying claims are true.”93  Another example is a proposal for 

a ten-day minimum holding period that would apply to any stock promoter or short seller who 

opens a large position and disseminates market-moving information, irrespective of the medium.  

The theory behind this proposal is that a holding period could provide the market with an 

opportunity to evaluate the quality and credibility of the information.94  

Consultation Questions 

9. Is the existing regulatory framework adequate to address the risks associated with 

problematic activist short selling? Please explain why or why not and provide specific 

examples of concerns and areas where, in your view, the regulatory framework may not be 

adequate. 

10. Have there been market developments or new information since 2012, when UMIR 

amendments regarding short selling and failed trades were implemented, that would warrant 

revisiting the existing regulatory framework for short selling? If so, please describe these 

new developments or information and indicate, providing evidence to support your views: 

a. whether, in your view, there is a connection between failed trades and activist 

short selling;  

b. what changes should be considered and why, and specifically with respect to 

potentially problematic activist short selling activities; and 

c. whether there are relevant regulatory requirements in other jurisdictions that 

should be considered and why. 

11. Is the existing disclosure regime for short selling activities adequate? Please explain why or 

why not, indicating: 

 
91 Bliss, Molk & Partnoy, supra note 8 at 46-47.  
92 See Petition for Rule Making on Short and Distort, Letter to Vanessa Countryman, Secretary of U.S. Securities and Exchange 

Commission (February 16, 2020); John Coffee Jr & Joshua Mitts, “Petition for Rule Making on Short and Distort”, The CLS Blue 

Sky Blog (February 18, 2020).  
93 Ibid. The authors have also asked the SEC to confirm that rapidly closing a position after publishing a report, without 

specifically disclosing an intent to do so can constitute fraud in violation of Rule 10b-5, and propose a safe harbour provision for 

closing at a price that is the equal to or lower the valuation stated or implied in the report.  
94 Mark Cohodes, “Pump-and-dump stock trading needs new rules for the digital age”, FT Online, April 26, 2020.  

https://www.sec.gov/rules/petitions/2019/petn4-750.pdf
https://clsbluesky.law.columbia.edu/2020/02/18/petition-for-rulemaking-on-short-and-distort/
https://www.ft.com/content/01b765c2-854e-11ea-b6e9-a94cffd1d9bf
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a. what disclosure requirements would address risks associated with potentially 

problematic activist short selling and how would such requirements improve 

deterrence; 

b. what should be the trigger and the timing of any additional disclosure; 

c. how can additional disclosure be meaningful without negatively impacting market 

liquidity; and 

d. do you foresee any issues with imposing a duty to update once there has been a 

voluntary disclosure of a short position? 
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IV. Enforcement and Remedies  

A. Oversight of Activist Short Sellers 

In most CSA jurisdictions, there is no mechanism under securities law that explicitly regulates the 

activities of activist short sellers or the form or content of their public statements.95  However, 

there is potential for the conduct and statement of an activist short seller to fall offside of securities 

legislation if it involves making materially misleading or untrue statements to the market.96  

Securities legislation generally requires that a person or company not make a statement that they 

know, or reasonably ought to know, 

(a) in a material respect and at the time and in the light of the circumstances under which it is 

made, is misleading or untrue or does not state a fact that is required to be stated or that is 

necessary to make the statement not misleading; and 

(b) would reasonably be expected to have a significant effect on the market price or value of 

a security, derivative or underlying interest of a derivative.97   

Recent B.C. Securities Act amendments introduced an additional prohibition for those engaged in 

promotional activities.  Under this prohibition, a person engaged in a promotional activity must 

not make a statement or provide information that is false or misleading in circumstances where a 

reasonable investor/person would consider that statement or information important when making 

an investment decision. Unlike other securities law prohibitions against making a 

misrepresentation, this prohibition does not require that the statement or the information: 

• be materially misleading or untrue;  

• be reasonably expected to have a significant effect on the market price or value of a 

security.98   

Canadian securities legislation also contains fraud and market manipulation prohibitions99 that 

could, in appropriate circumstances, be used to address misconduct by activist short sellers.  In 

general, these provisions prohibit persons from directly or indirectly engaging in acts relating to 

securities, and in some cases derivatives,100 that: 

• the person knows (or reasonably ought to know), results in or contributes to a misleading 

appearance of trading activity or an artificial price for a security, or  

 
95 In British Columbia recent amendments to section 1(1) of the Securities Act introduced a new definition of “promotional 

activities.” “Promotional activities” is defined to include any activity / communication that encourages or could reasonably 

encourage a person to purchase, not purchase, trade or not trade a security or derivative. Note the definition of “promotional 

activities” provides the British Columbia Securities Commission with rulemaking authority to prescribe that certain activities are 

not promotional activities.  Section 183 generally, section 183 (12.2) and section 184 (1)(b) provide rulemaking authority to 

make rules imposing disclosure requirements on a person engaging in promotional activities and to impose different 

requirements, restrictions or prohibitions on different classes of persons engaging in promotional activity.  BCSA Amendments 

supra note 26. 
96 See e.g., Re Cohodes, 2018 ABASC 161 [Cohodes]. 
97 See e.g., Securities Act (Ontario), RSO c S.5, s 126.2.   
98 BCSA Amendments, section 50(3), supra note 26.  
99 See e.g., subsection 126.1(1) of the Securities Act (Ontario).  
100 See e.g., Derivatives Act (Québec), CQLR c. I-14.01, s. 151, Securities Act (Ontario), s. 126.1(1)  

https://www.canlii.org/en/ab/absec/doc/2018/2018abasc161/2018abasc161.html?resultIndex=1
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• perpetrates a fraud on any person or company.101  

In Québec, it is also an offence to influence or attempt to influence the market price or the value 

of securities by means of unfair, improper or fraudulent practices.102 

B. Remedies 

In Canada, there is no mechanism under securities law for issuers or investors to seek damages 

against activist short sellers for statements made in the context of campaigns.103  Some jurisdictions 

like Australia have provisions under their corporate or securities legislation which provide a 

private right of action for certain contraventions, including prohibitions on the making or 

dissemination of false or misleading information and statements by any person, which could 

capture activist short selling activity.104   

Apart from statutory remedies under securities law, there may be common law or civil code 

remedies available to issuers and/or investors who wish to commence legal proceedings for 

damages arising from allegations of problematic conduct by activist short sellers.  There are, 

however, very few recent Canadian judicial decisions that deal with activist short selling.105 This 

may be due to the practical and evidentiary challenges of civil litigation.106 

C. Analysis and Consultation Questions 

There is a concern that limited regulatory proceedings in Canada arising from the conduct of 

activist short sellers may contribute to a perception that current enforcement tools are ineffective 

in addressing or deterring problematic conduct.107 From an enforcement perspective, securities 

regulators have tools to address activist short seller behaviour that constitutes fraud, market 

manipulation or making a misleading statement to the market.  However, for many of the 

misleading statement offences under Canadian securities legislation, evidence of a threshold of 

 
101 In some jurisdictions, including British Columbia, Alberta, Québec and Ontario, it is also an offence to attempt to engage in a 

fraud or market manipulation.   
102  Securities Act (Québec), CQLR c V-1.1, s. 195.2 and Derivatives Act (Québec), CQLR c. I-14.01, s. 150. It is also an offence, 

for [e]very person who, not being registered as a dealer, adviser or representative, gives out information to investors which could 

influence their investment decisions and derives advantage therefrom separate from his ordinary remuneration. See Securities Act 

(Québec), section 200. 
103 Depending on circumstances, statutory civil liability for misrepresentations generally only attaches to statements made by 

issuers, their directors, certain officers and other “influential persons.”  See e.g., Part XXIII and Part XXIII.1 of Securities Act 

(Ontario) and Division II of Chapter II of Title VIII of Securities Act (Québec). 
104 See e.g., Rural Funds Management Limited as Responsible Entity for the Rural Funds Trust and RF Active v Bonitas 

Research LLC [2020] NSWSC 61, 12 February 2020.  Note also that Singapore securities legislation also provides a private right 

of action for contravention of its legislation.  Securities and Futures Act (Sing), Cap 289 (2006 rev ed), ss 199, 234(1A).  
105 Most of the judicial decisions dealing with activist short selling are defamation or libel actions against activist short sellers.   
106 For example, some Canadian jurisdictions have passed what is known as ‘Anti-SLAPP’ legislation which provides a 

preliminary, pretrial procedure for a defendant to seek dismissal of a defamation suit when they are brought for tactical reasons 

(e.g., to silence critics or suppress debate or publication on matters of public interest).  Recently, the Ontario Court of Appeal 

provided some assurances to analysts who write reports critical of issuers when it struck down a defamation suit brought by an 

issuer against an analyst (Fortress Real Developments Inc. v Rabidoux, 2017 ONSC 167).  These applications are, however, 

highly fact-driven and courts have also ruled against a prominent short seller in his Anti-SLAPP application, notwithstanding the 

acknowledgement that information on “management of publicly traded corporations is a matter of public interest”. See: 

Thompson v Cohodes, 2017 ONSC 2590.   
107 For example, see Re Carnes, 2015 BCSECCOM 187; Cohodes, supra note 96. However, it should also be noted that this issue 

is not unique to Canada.  There are very few enforcement cases against activist short sellers in other jurisdictions as well.  

https://www.canlii.org/en/on/onsc/doc/2017/2017onsc167/2017onsc167.html?autocompleteStr=Fortress%20Real&autocompletePos=1
https://www.canlii.org/en/on/onsc/doc/2017/2017onsc2590/2017onsc2590.html?autocompleteStr=2017%20onsc%202590&autocompletePos=1
https://www.canlii.org/en/bc/bcsec/doc/2015/2015bcseccom187/2015bcseccom187.html?resultIndex=1
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unlawful conduct and materiality and market impact related to a statement must be proven.108 The 

use of social media to convey information has also introduced new complexities, including in terms 

of understanding and demonstrating market impact of a particular statement.  

An additional means of deterrence, statutory civil liability for misrepresentations in the context of 

a campaign, does not currently exist in Canada.  Initiating civil proceedings has also not been 

widely used by issuers or investors in relation to allegations of problematic conduct. This may be 

due to difficulties in the civil litigation process,109 including challenges in pursuing defamation 

and/or libel claims.  It could also reflect an issuer’s desire to simply put an end to the issue rather 

than to prolong it through litigation. In most cases, it seems litigation is an undesirable route to 

seek meaningful and timely redress.110 The concern is therefore whether a lack of meaningful 

remedial options provides further incentives for activist short sellers to engage in problematic 

conduct. A statutory provision which addresses some of the practical complexities of seeking 

redress in the civil courts may provide an additional means of deterring problematic conduct, 

however, this would be somewhat novel and may have corresponding unintended liability for 

others, including analysts.  

Consultation Questions 

12. In your view, do the existing enforcement mechanisms adequately deter problematic activist 

short selling?  If so, why?  If not, why not? 

a. Can deterrence be improved through specific regulation of activist short sellers?  If 

so, how?    

13. Are there additional or different regulatory or remedial provisions that could be considered to 

improve deterrence of problematic conduct?  If so, what are these provisions?   

14. Can you provide examples of specific activist short selling conduct that in your view is 

problematic but may not fall within the scope of existing securities offences such as market 

manipulation and misrepresentation/misleading statements?  In your view, how should this 

problematic conduct be addressed by securities regulators? 

15. Is it important that a statement have actual market impact to trigger enforcement action by 

securities regulators?   
a. Should another standard be used?  For example, in your view is the “reasonable investor” 

standard a preferable approach (e.g., would a reasonable investor consider that statement 

important when making an investment decision)? If so, why?  What are the potential 

implications of such a change? 
 

 
108 See footnote 97. 
109 For example, see Harrington supra note 11.   
110 As noted, “When a short-seller seriously attacks the integrity of a company’s senior executives or Board members, the 

temptation to sue for defamation is almost impossible to overcome. Some believe that they almost have to sue for defamation, for 

fear that their failure to do so will be viewed as an admission of the short-seller’s claims. Canadian CEOs and companies have 

accordingly sued in the past over critical reports. But the business wisdom of pursuing such a claim is not universally supported, 

and the efficacy of such defamation claims is disputed. … Moreover, there is a risk that the short-seller will maintain its position 

in the company for a longer period of time after being hit with a defamation claim, in order to avoid reputational risk” Bell, 

Derek and Ellins, Katelyn, “Get Shorty: Defamation and Regulatory Claims in Canada” (DLA Piper Canada), July 26, 2017.  

https://www.dlapiper.com/en/canada/insights/publications/2017/07/defamation-regulatory-claims-short-sellers-canada/
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CONSULTATION QUESTIONS 

1. What is your perception about activist short sellers?   Please describe the basis of that 

perception.   

2. Can you give examples of conduct in activist short selling Campaigns that you view as 

problematic? 

3. Given the focus of the available data is on prominent activist short sellers, what is your view 

regarding less prominent activist short sellers or pseudonymous activist short sellers targeting 

Canadian issuers?  How can they be identified? Is there any evidence that they are engaging 

in short and distort campaigns? 

4. What empirical data sources related to Campaigns should we consider?   

5. In 2019, there was a large drop in the number of Canadian issuers targeted by prominent 

activist short sellers compared to the year before.  Are there market conditions or other 

circumstances that in your view could lead to an increase? Please explain. 

6. Is there any specific evidence that would suggest that Canadian markets are more vulnerable 

to activist short selling, including potentially problematic activist short selling (e.g., size and 

type of issuers, industries/sectors represented or other market conditions)?   

a. Please provide specific examples of these vulnerabilities, and how they differ from 

other jurisdictions.  

7. Do issuers have practical limitations in terms of their ability to respond to allegations made 

in a Campaign? If so, what are these limitations, and do you have any recommendations on 

how to alleviate them? 

8. Are issuers reluctant to approach regulators when they believe that they are being unfairly 

targeted by an activist short seller? If so, why? If not, why not?  

9. Is the existing regulatory framework adequate to address the risks associated with 

problematic activist short selling? Please explain why or why not and provide specific 

examples of concerns and areas where, in your view, the regulatory framework may not be 

adequate. 

10. Have there been market developments or new information since 2012, when UMIR 

amendments regarding short selling and failed trades were implemented, that would warrant 

revisiting the existing regulatory framework for short selling? If so, please describe these 

new developments or information and indicate, providing evidence to support your views: 

a. whether, in your view, there is a connection between failed trades and activist short 

selling;  

b. what changes should be considered and why, and specifically with respect to 

potentially problematic activist short selling activities; and 

c. whether there are relevant regulatory requirements in other jurisdictions that should 

be considered and why. 

11. Is the existing disclosure regime for short selling activities adequate? Please explain why or 

why not, indicating: 
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a. what disclosure requirements would address risks associated with potentially 

problematic activist short selling and how would such requirements improve 

deterrence; 

b. what should be the trigger and the timing of any additional disclosure; 

c. how can additional disclosure be meaningful without negatively impacting market 

liquidity; and 

d. do you foresee any issues with imposing a duty to update once there has been a 

voluntary disclosure of a short position? 

12. In your view, do the existing enforcement mechanisms adequately deter problematic activist 

short selling?  If so, why?  If not, why not? 

a. Can deterrence be improved through specific regulation of activist short sellers?  If 

so, how?    

13. Are there additional or different regulatory or remedial provisions that could be considered to 

improve deterrence of problematic conduct?  If so, what are these provisions?   

14. Can you provide examples of specific activist short selling conduct that in your view is 

problematic but may not fall within the scope of existing securities offences such as market 

manipulation and misrepresentation/misleading statements?  In your view, how should this 

problematic conduct be addressed by regulators? 

15. Is it important that a statement have actual market impact to trigger enforcement action by 

securities regulators?   
a. Should another standard be used?  For example, in your view is the “reasonable 

investor” standard a preferable approach (e.g., would a reasonable investor consider 

that statement important when making an investment decision)? If so, why?  What are 

the potential implications of such a change? 

 

Comments and submissions 

The Committee invites participants to provide input on the issues outlined in this public 

consultation paper. You may provide written comments in hard copy or electronic form. The 

consultation period expires March 3, 2021.  

 

Statement for consultation paper 

Certain CSA regulators require publication of the written comments received during the 

comment period. We will publish all responses received on the websites of the Autorité des 

marchés financiers (www.lautorite.qc.ca), the Ontario Securities Commission 

(www.osc.gov.on.ca), and the Alberta Securities Commission (www.albertasecurities.com). 

Therefore, you should not include personal information directly in comments to be published. It 

is important that you state on whose behalf you are making the submission. 
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Please submit your comments in writing on or before March 3, 2021. Please send your comments 

by email in Microsoft Word format. 

Please address your submission to all members of the CSA as follows: 

British Columbia Securities Commission 

Alberta Securities Commission 

Financial and Consumer Affairs Authority of Saskatchewan 

The Manitoba Securities Commission 

Ontario Securities Commission 

Autorité des marchés financiers 

Financial and Consumer Services Commission (New Brunswick) 

Superintendent of Securities, Prince Edward Island 

Nova Scotia Securities Commission 

Superintendent of Securities, Newfoundland and Labrador 

Superintendent of Securities, Yukon Territory 

Superintendent of Securities, Northwest Territories 

Superintendent of Securities, Nunavut 

 

Please deliver your comments only to the addresses below. Your comments will be distributed to 

the other participating CSA members. 

Me Philippe Lebel 

Corporate Secretary and Executive Director, Legal Affairs 

Autorité des marchés financiers 

Place de la Cité, tour Cominar 

2640, boulevard Laurier, bureau 400 

Québec (Québec) G1V 5C1 

Fax: (514) 864-8381 

E-mail: consultation-en-cours@lautorite.qc.ca 

 

The Secretary 

Ontario Securities Commission 

20 Queen Street West 

22nd Floor 

Toronto, Ontario M5H 3S8 

Fax: (416) 593-2318 

E-mail: comments@osc.gov.on.ca 

 

 

mailto:consultation-en-cours@lautorite.qc.ca
mailto:comments@osc.gov.on.ca
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Questions 

Please refer your questions to any of the following: 

Autorité des marchés financiers  

Serge Boisvert  

Analyste à la réglementation  

Direction de l’encadrement des bourses et 

des OAR  

514-395-0558, poste 4358 

1 877 525-0337, poste 4358 

serge.boisvert@lautorite.qc.ca 

 

Roland Geiling 

Analyste en produits dérivés 

Direction de l’encadrement des bourses et 

des OAR 

514 395-0337, poste 4323 

1 877 525-0337, poste 4323 

roland.geiling@lautorite.qc.ca 

Catherine Lefebvre 

Analyste experte aux OAR 

Direction de l’encadrement des bourses et 

des OAR 

514 395-0337, poste 4348 

1 877 525-0337, poste 4348 

catherine.lefebvre@lautorite.qc.ca 

 

British Columbia Securities Commission  

Kathryn Anthistle 

Senior Legal Counsel, Legal Services 

Capital Markets Regulation Division 

604-899-6536 

kanthistle@bcsc.bc.ca 

Eric Pau 

Senior Legal Counsel, Legal Services 

Corporate Finance  

604-899-6764 

epau@bcsc.bc.ca 

Jennifer Whately 

Senior Enforcement Counsel 

Enforcement  

(604) 899-6625 

jwhately@bcsc.bc.ca 

 

Alberta Securities Commission  

Jesse Ahlan  

Regulatory Analyst, Market Structure 

403.297.2098 

Jesse.Ahlan@asc.ca 

Jan Bagh  

Senior Legal Counsel,  

403.355.2804 

Jan.Bagh@asc.ca 
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Jay Mitchell 

Securities Analyst 

403.355.4486 

Jay.Mitchell@asc.ca 

 

 

Manitoba Securities Commission 

Tyler Ritchie 

Investigator 

204-945-6922 

tyler.ritchie@gov.mb.ca 

Ontario Securities Commission 

Timothy Baikie 

Senior Legal Counsel, Market Regulation 

416-593-8136 

tbaikie@osc.gov.on.ca 

Paloma Ellard 

Manager, General Counsel’s Office 

416-595-8906 

pellard@osc.gov.on.ca 

Steven Oh 

Senior Legal Counsel, Corporate Finance 

416-595-8778 

soh@osc.gov.on.ca 

Ruxandra Smith 

Senior Accountant, Market Regulation 

416-593-8322 

ruxsmith@osc.gov.on.ca 

 

Kevin Yang 

Senior Research Analyst, Regulatory Strategy 

and Research 

416-204-8983 

kyang@osc.gov.on.ca 
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This document contains the policy proposals of the independent Capital Markets Modernization Taskforce 
(Taskforce). The views, opinions and recommendations expressed in this document are solely those of the 
Taskforce and are not made on behalf of the Government of Ontario. They do not necessarily reflect the 
official policy, position or views of the Ontario government. The document is also not necessarily reflective of 
the views or positions of the Expert Advisory Group or endorsed by its members. 
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Part 1: Overview 
1.1 Message from the Chair 

In February 2020, the Ontario government established the Capital Markets Modernization Taskforce and 
appointed my four fellow Taskforce members and myself to review and modernize Ontario’s capital markets. 
Unlike other expert panels, this is a Taskforce that reports directly to the Minister of Finance. We are 
incredibly honoured to be entrusted with this opportunity to propose substantive changes that will benefit 
Ontario’s capital markets.  

A vibrant economy needs vibrant capital markets, driven by innovation, competition and diversity. Since the 
last securities regulatory framework review in 2003, the financial system globally has undergone systemic 
changes, particularly in response to the 2008 global financial crisis. More recently, the ongoing COVID-19 
pandemic has highlighted the need for modernized capital markets in a post-pandemic economy that would 
assist businesses raise capital, incubate innovative companies, invigorate large and small intermediaries, and 
protect investors. The Minister has tasked us with developing bold, innovative recommendations that are not 
just solving yesterday’s issues but are transformative and forward looking, and we hope to deliver on that 
mandate.  

Over the last few months, including throughout the COVID-19 lockdown period, the Taskforce has been hard 
at work, listening to over 110 stakeholders about the challenges they face. We have met with some of the 
largest financial institutions and publicly listed companies in Canada. We have also listened to independent 
investment dealers, start-ups, entrepreneurs, investor advocacy groups and academics.  

Through our initial consultations, we have heard what is important to stakeholders and what can be improved, 
including but not limited to: 

• streamlining the regulatory governance structure and framework; 

• reducing legislative and regulatory burden on the sector; 

• encouraging competition between market participants; 

• helping businesses grow and attract investment; 

• ensuring regulations are adaptive to technological advancements;  

• enhancing investor protection;  

• aligning regulatory models; and 

• enhancing diversity in our capital markets. 
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On behalf of the Taskforce, I would like to thank the stakeholders who have provided input to us thus far and 
encourage continued stakeholder feedback as the Taskforce aims to transform the regulatory landscape for 
the capital markets sector in a post-pandemic economy. To-date, we have formulated over 70 
recommendations corresponding to the different areas of focus identified above. At this time, we would 
benefit from your feedback on the 40+ most high-impact policy proposals in our work so far, outlined in this 
report. Your continued input is important in the development of our final, prescriptive and more 
comprehensive list of recommendations to the Minister of Finance on how to help build Ontario’s economy 
to benefit people across the province.  

This report was a result of a dedicated team effort and I extend my greatest gratitude to my fellow Taskforce 
members, Rupert Duchesne, Wes Hall, Melissa Kennedy and Cindy Tripp, for their tremendous dedication and 
commitment to public service throughout this process. I would also like to thank Assistant Deputy Minister 
David Wai, Sunita Chander, Shameez Rabdi, Jeet Chatterjee, Luc Vaillancourt and Diane Yee at the Ministry of 
Finance, as well as the Ontario Securities Commission for their support in this process. I would also like to 
thank Heidi Reinhart, Rowan Weaver, Abigail Court and Daniel Weiss from Norton Rose Fulbright Canada for 
their support to the Taskforce. I would also like to thank members of the Expert Advisory Group for their 
ongoing support. 

Together, we will modernize our capital markets regulatory framework that will support and sustain a healthy 
and prosperous capital markets ecosystem, making Ontario one of the most attractive capital markets in the 
world. 

Walied Soliman 
Taskforce Chair 
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1.2 Background  

The securities regulatory framework was last reviewed in 2003, well over 15 years ago. The last committee to 
review Ontario’s capital markets, chaired by Purdy Crawford, was convened in 2000 and released a report 
three years later. Since this last review, the global financial system has undergone systemic changes, 
particularly in response to the 2008 global financial crisis. More recently, the ongoing COVID-19 pandemic 
has highlighted the need for modernized capital markets to assist businesses raise capital, incubate innovative 
companies, and protect investors. 

As part of its commitment to modernize Ontario’s capital markets, the government established the Capital 
Markets Modernization Taskforce in February 2020 and appointed members to review and make 
recommendations to modernize Ontario’s capital markets regulation. The Taskforce members include: 

   

  

             
              

 

Walied Soliman, 
Taskforce Chair, Canadian Chair, 
Norton Rose Fulbright

Rupert Duchesne,
Former CEO and Director of Aimia

Wesley J. Hall, 
Founder and Executive Chair, 
Kingsdale Advisors

Melissa Kennedy, 
Executive Vice President, Chief 
Legal Officer and Public Affairs, 
Sun Life

Cindy Tripp, 
Founding Partner, former Managing 
Director, Co-Head Institutional 
Trading of GMP Securities L.P.

 
Appendix A contains the biographies of all Taskforce members. 

Over the last few months, the Taskforce met with over 110 stakeholders to elicit preliminary feedback on the 
challenges businesses and investors face in our capital markets ecosystem. This involved in-person 
consultations which transitioned to online consultations during the COVID-19 pandemic, as well as some 
written submissions. These stakeholders have included capital markets regulators, market exchanges, 
financial institutions, industry associations, independent intermediary firms, law firms, issuers and investor 
advocacy groups.  
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Stakeholder Consultations

Regulator, 6
Exchange, 2

Bank, 6

Intermediary, 24

Industry Association, 15

Financial Services Expert, 4
Proxy Advisory Firm, 2

Issuer, 
6

Institutional 
Investor, 10

Investor Advocacy …

Law Firm, 14

Fintech Issuer, 16

Other, 10

Investor Advocacy Group, 4

 
This feedback has been instrumental in identifying over 70 key issues and/or proposals with an overarching 
theme of supplementing the policing function of our capital markets regulatory framework with a public policy 
imperative of growing the capital markets in Ontario. Our proposals broadly fall into the following categories: 

• Governance of regulators; 

• Fostering innovation in capital markets by improving the regulatory structure; 

• Reducing duplicative regulatory burden; 

• Building a competitive economy for Ontarians by ensuring a level playing field between large and small 
market players; and 

• Improving investor protection. 

Via this consultation report, the Taskforce is soliciting stakeholder feedback in relation to 47 high-impact 
policy proposals to further modernize Ontario’s capital markets regulatory framework. These proposals, 
which are based on initial feedback we have received from stakeholders, are for discussion purposes and may 
not reflect the final positions of the Taskforce. Your input is important to us. It will be considered carefully as 
we work towards finalizing our recommendations.  
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As opposed to previous panel reviews which were spaced over multiple years, we are aiming to deliver our 
final report to the Minister of Finance by the end of 2020. Our final report will contain a broader set of 
prescriptive recommendations intended to promote growth and competition in Ontario’s capital markets, 
while upholding investor protection. 

The Taskforce is mindful of the important work being done by all the participating governments and the 
Capital Markets Authority Implementation Organization to establish the Cooperative Capital Markets 
Regulatory (CCMR) system. CCMR would increase harmonization in capital markets regulation and enhance 
investor protection by providing for stronger compliance enforcement. Our proposals may support the work 
being done currently by Ontario in collaboration with its partners to establish the CCMR.  

The Taskforce supports the Ontario Securities Commission’s (OSC) Regulatory Burden Reduction project and 
would encourage the timely execution of their recommendations to reduce burden and save time and costs 
for businesses where possible.  

1.3 Initial Stakeholder Feedback 

In order to help guide the stakeholder consultations conducted to date, the Taskforce developed a discussion 
statement which has served as the premise for our work. The discussion statement is as follows: 

Ontario needs to attract and grow businesses that support and sustain an innovation economy that 
can compete for investment and talent worldwide. The purpose of securities regulation is to protect 
investors in a manner that inspires confidence in the capital markets and limits systemic risk, while 
creating an environment where enterprising companies choose Ontario as the optimal place to raise 
capital and establish an active presence. In order to attract these companies, there must be an 
ecosystem in place that supports new and existing issuers of all sizes in new and emerging industries 
to efficiently access the capital markets through a robust and diverse intermediary market.  

What changes to the current regulatory regime do you see as necessary to modernize this 
ecosystem in order to make Ontario one of the most attractive capital markets in the world? 

 
In response to the discussion statement, stakeholders highlighted key issues and presented solutions which 
impact various tenets of our capital markets ecosystem. The issues raised ranged from ensuring a level playing 
field between independent and institutional market participants to enabling smarter regulation and 
protecting vulnerable investors. The policy proposals outlined in this document reflect the stakeholder 
feedback we have benefitted from to-date. 
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Part 2: Key Issues and Proposals 
2.1 Improving Regulatory Structure  

Ontario Securities Commission (OSC) Governance 

 Expand the mandate of the OSC to include fostering capital formation and competition in the markets 

The aim of this change is to, institutionally and culturally, supplement the policing function of the primary 
regulator with a public policy imperative of growing the capital markets in Ontario. This leads to vibrant capital 
markets, fueled by innovation, competition and diversity. Other securities regulators, such as the U.K. 
Financial Conduct Authority, Australian Securities and Investments Commission and the Monetary Authority 
of Singapore, have a capital markets growth and competition mandate, which allows these regulators to 
reduce systemic barriers to growth, including fees and anti-competitive behaviour.  

Discussion:  

Given the significant role the OSC plays in relation to the vitality of the capital markets and 
investments in Ontario’s businesses, the Taskforce proposes incorporating the fostering of capital 
formation and competitive capital markets to the OSC’s mandate to encourage economic growth. This 
would lead to the development of a competitive and innovative capital markets regime and would be 
a timely response to reinvigorate a post-COVID-19 pandemic economy in Ontario.  

How would incorporating capital formation and fostering competitive capital markets into the OSC’s 
mandate help spur economic growth in Ontario? Would such changes impact the OSC’s remaining mandates 
(i.e., fostering fair and efficient capital markets, protecting investors and reducing systemic risk)? 

 
 Separate regulatory and adjudicative functions at the OSC 

Canadian securities commissions have traditionally been structured as multi-functional administrative 
agencies, acting jointly as regulator and adjudicator. However, throughout the Taskforce consultations, 
stakeholders have indicated that the OSC’s current governance structure is an impediment to its role as a 
modern and globally competitive capital markets regulator. Stakeholders have noted that corporate 
governance would be strengthened by ensuring that the adjudicative process adheres to the appropriate 
boundaries between rule-making and adjudicative decision-making by separating these functions. There is a 
growing consensus among policy-makers and legal experts, including a number of previous expert panels on 
Ontario’s capital markets1, that a bifurcated model, with the regulatory and administrative functions 
separated, aligns with proper corporate governance practice.  

                                                
1  https://www.osc.gov.on.ca/documents/en/Securities/fyr_20040818_fairness-committee.pdf

https://www.osc.gov.on.ca/documents/en/Securities/fyr_20040818_fairness-committee.pdf
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The recently established Financial Services Regulatory Authority of Ontario (FSRA) has separate Chair and CEO 
positions and enforcement proceedings are brought to a separate tribunal, the Financial Services Tribunal. In 
addition, the proposed CCMR structure agreed among the participating jurisdictions contemplates a tribunal 
as a division of the cooperative regulator, as well as separate Chair and CEO positions.  

Discussion:  

The Taskforce is proposing to separate the regulatory and adjudicative function of the OSC. This could 
be achieved through: (1) a separate tribunal, comprised of adjudicators and its own staff, within the 
current OSC structure, or (2) by creating a new capital markets adjudicative tribunal as a separate 
entity from the OSC. A tribunal within the existing OSC structure would report to the existing 
Adjudicative Committee of the OSC Board and continue to maintain a collaborative, yet independent, 
relationship with OSC regulatory policy staff and allow adjudicators to stay knowledgeable on the 
most recent regulatory developments.  

A new tribunal would be independent from the OSC and report directly to the Minister of Finance 
with no institutional relationship with OSC regulatory policy staff. 

Under both options, the Board of Directors of the OSC, led by the Chair, would focus on the strategic 
oversight and corporate governance of the regulator. The CEO, a separate position from the Chair, 
would focus on the day-to-day management of the regulator. Lastly, a Chief Adjudicator would be 
appointed to oversee the adjudicative responsibilities of the tribunal. 

Under this proposed structure, the CEO’s compensation should be tied to key performance indicators 
provided to the OSC’s board by the Minister of Finance. The key performance indicators should be 
subject to a periodic review and updates, as necessary.  

An added benefit of this proposed structure is a more defined line between the Minister of Finance 
and staff through a Board and CEO who would advance the public policy mandates of capital market 
growth and investor protection. 

Would commenters see greater efficiencies in maintaining a separate adjudicative tribunal within the 
current OSC structure? Would commenters prefer an independent tribunal that reports directly to 
the Minister of Finance? Under this new structure, who should have the authority to exercise rule-
making (i.e., the CEO or the Board of Directors)? Are there certain matters that should not be 
transferred to a tribunal, but retained by the regulatory side of the OSC, such as mergers and 
acquisition hearings? In addition to capital market growth and investor protection, what other public 
policy imperatives — such as rules or a principle-based approach, for example — should be included 
in an initial mandate letter? 
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Self-Regulatory Organizations (SROs) 

 Strengthen the SRO accountability framework through increased OSC oversight 

Currently, the Canadian Securities Administrators (CSA) conducts risk-based oversight of the two capital 
markets SROs, the Investment Industry Regulatory Organization of Canada (IIROC) and the Mutual Fund 
Dealers Association of Canada (MFDA). This oversight includes: periodic oversight reviews; the review and 
approval of proposed rules; and regular reporting by SROs of activities and regular meetings with the SROs.  

The two national SROs play an important role in reducing the fragmentation in Canadian capital markets 
regulation and are at the forefront of developments in our fast-evolving markets. The important public 
interest mandate provided by the Minister of Finance to the OSC is carried out, in part, by the SROs. The 
successful fulfillment of this mandate requires the SROs to be aligned with Ontario’s vision to protect investors 
and facilitate growth in the capital markets. This is why we are proposing to revisit the SROs’ recognition 
orders to enhance their governance and oversight. The intent of this proposal is not to create further 
fragmentation, but rather support the OSC and the CSA’s efforts to improve the existing SRO structure. 

The Taskforce heard from multiple stakeholders that the current governance and oversight framework is 
inadequate for IIROC and MFDA, does not consistently ensure alignment with the public interest, and results 
in unnecessary regulatory burden and cost on SRO-regulated firms. There should be greater stakeholder input 
on the SRO’s strategic and regulatory priorities to ensure that the SROs are spending resources on and 
undertaking a regulatory program that is aligned with the public interest. 

Discussion:  

For the reasons outlined above, the Taskforce proposes giving the OSC greater tools to oversee both 
SROs and any SRO that may replace them in the future. This would allow the OSC to ensure that both 
SROs fulfill their public interest mandate and that their approach to regulating registered firms is not 
overly burdensome or costly. This would also allow the OSC to fulfill its own objective of fostering fair 
and efficient capital markets through its oversight of the SROs. Stronger governance is also required 
to ensure that the appointment of the board of directors of SROs is independent of the management 
of the SROs. 

The Taskforce proposes adding the following requirements to the OSC’s recognition order for both 
SROs: submit an annual business plan covering all activities conducted in Ontario to the OSC for 
approval; OSC veto on any significant publication, including guidance or rule interpretations; OSC veto 
on key appointments, including the Chair and the President and CEO, and term limits for key 
appointments. Both SROs should also be required in the recognition order to have directors with 
investor protection experience. Lastly, the compensation and incentive structure applicable to SRO 
executives should be linked to the delivery of the public interest and policy mandate delegated to 
these bodies. 

The Taskforce also proposes that the OSC work with the other CSA regulators to transform how 
directors are appointed for SROs. Up to half of the directors should be appointed jointly by all CSA 
regulators and a mechanism should be put in place to resolve CSA disagreements on the choice of 
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appointees in a timely manner. The Taskforce is also proposing to continue ensuring the 
independence of independent directors by having requirements similar to those applicable to an 
independent director of a public company, including a cooling-off period between working for a 
member firm and becoming an independent director. The number of independent directors should 
be higher than the number of directors from member firms. The actual number would have to be 
determined by function of how many directors would be appointed by the CSA. The SRO Chair would 
be required to be an independent director. These measures would instill a sense of confidence in both 
the oversight and functioning of both SROs. 

The Taskforce is also considering proposing the creation of an ombudsperson service to address any 
complaints that SRO member firms may have about services received from their respective SRO. 

Please provide feedback on the proposed approach and outline any challenges and concerns that may 
arise from this proposal that would apply to both SROs and any SRO that may replace them in the 
future. With respect to the proposal to create an ombudsperson service that addresses services 
provided by both SROs or any SRO that may replace them in the future, would commenters think that 
would be helpful and what should the role and powers of the ombudsperson service be? If an 
ombudsperson is recommended, what would be the possible protocols to ensure that it is not treated 
as a source of appeal of regulatory decisions? 

 
 Move to a single SRO that covers all advisory firms, including investment dealers, mutual fund dealers, 

portfolio managers, exempt market dealers and scholarship plan dealers 

A number of dealers have dual platforms and are jointly regulated by both IIROC and MFDA, resulting in 
duplicative regulation. Given the evolution of the industry, having two separate SROs to regulate investment 
dealers and mutual fund dealers is outdated and is confusing to investors. Moving to a single SRO for all 
registered firms in capital markets that provide advice to investors would reduce regulatory complexity and 
costs, and would harmonize and modernize regulation across Canada.  

Discussion:  

To reduce regulatory fragmentation and arbitrage, the Taskforce proposes a two-phased approach to 
the move towards a single SRO further to the CSA-led process to review the structure of SROs in 
Canada that was recently announced. 

In the immediate term, the Taskforce proposes to create a new single SRO that regulates both 
investment dealers and mutual fund dealers. This new single SRO would continue to conduct national 
market surveillance. It would reduce costs for dually regulated investment dealers and would result 
in a streamlined approach to enforcement. An underlying principle of the move to the new SRO would 
be that regulatory oversight must be commensurate with the market participant’s size and 
sophistication. 
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In the longer term, within twelve to eighteen months, the Taskforce proposes to further streamline 
regulation by transferring oversight of all firms distributing products and providing advice to investors, 
such as exempt market dealers, portfolio managers and scholarship plan dealers, from the OSC to the 
new SRO. It would also carry out statutory registration functions on behalf of the OSC for all of these 
firms, including registration of firms and individuals. 

A single SRO structure that covers all registered firms providing advice to investors would lead to non-
duplicative regulatory oversight, which is essential to healthy and efficient capital markets. The proposed 
two-phased approach is aimed to minimize disruption to SRO regulated firms while being responsive to 
the need to streamline regulations for dually regulated firms. The newly created SRO would operate 
subject to an enhanced accountability framework (as noted in the Taskforce’s proposal above). 

Please provide feedback on the proposed approach and outline any challenges and concerns that may 
arise from this proposal. 

 
2.2 Regulation as a Competitive Advantage  

Supporting Ontario’s Issuers and Intermediary Market 

 Mandate that securities issued by a reporting issuer using the accredited investor prospectus 
exemption should be subject to only a seasoning period  

Currently, securities issued by an exempt market issuer under certain prospectus exemptions, such as the 
accredited investor exemption, are subject to a four-month restricted period before becoming freely tradable.  

Multiple stakeholders have indicated that given the sophistication and knowledge of clients who qualify 
as accredited investors, this four-month hold is an unnecessary regulatory burden that reduces liquidity 
for investors.  

Discussion:  

The Taskforce proposes that securities issued by a reporting issuer using the accredited investor 
prospectus exemption should be subject to only a seasoning period. Under the seasoning period, 
secondary trades are permitted so long as the issuer has been a reporting issuer for four months 
preceding the trade.  

Subjecting an issuer to a seasoning period allows them to develop an adequate disclosure record for 
secondary investors to rely upon. Allowing stock to become freely tradable so long as the issuer has 
completed the seasoning period would invigorate the secondary market and provide such issuers with 
additional capital raising opportunities. Trades over an exchange would be permitted. 

In order to prevent indirect underwritings to investors who are not accredited, the issuer and any 
dealer involved in the distribution would be required to take reasonable steps to ensure that the 
accredited investor (AI) is purchasing as principal and not with a view to further distribution. Such 
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reasonable steps could include representations and warranties in the purchasers’ subscription 
agreements that they are purchasing the securities with investment intent and not with a view to 
distribution, provided that such representations and warranties are reasonable in the circumstances. 
In addition, the underwriter registration requirement and registrant obligations would apply to any 
accredited investor that purchased securities with a view to further distribution.  

Are there any challenges or concerns that may arise from this proposal? If the holding period is not 
eliminated, what is the minimum period that would balance the objectives of the holding period and 
not unduly impede resales? Should this measure be expanded to other prospectus exemptions that 
currently require a four-month hold? What impact would the elimination or shortening of the holding 
period have on the willingness of issuers to do prospectus offerings and exempt offerings?  

 
 Streamlining the timing of disclosure (e.g., semi-annual reporting) 

Publicly listed companies in Ontario are currently required to provide quarterly financial reporting of interim 
financial results and provide accompanying Management Discussion and Analysis (MD&A). However, many 
stakeholders, especially smaller issuers, have noted the significant costs and resources allocated to producing 
quarterly financial statements and MD&A. While quarterly financial statements provide timely information to 
investors and intermediaries, there can be instances in which the regulatory and internal cost of preparing 
such frequent reporting exceeds the benefit. This is particularly true for smaller issuers that may not 
experience significant changes to their operations that would be reflected in the financial statements. 

Discussion: 

To minimize regulatory burden, the Taskforce is considering changing the requirement for quarterly 
financial statements to allow for an option for issuers to file semi-annual reporting. 

What may be the concerns of such proposal? Should the option of semi-annual reporting be made 
available to only smaller issuers with less significant quarterly operational changes and what should 
the eligibility criteria for those publishing semi-annual reporting be? If semi-annual reporting is 
adopted, should issuers using a short form prospectus be required to supplement their financial 
disclosure if more than a quarter has passed since their most recent financial statements? 
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 Introduce an alternative offering model for reporting issuers  

The existing prospectus system functions well for larger issuers that can absorb the costs of conducting a 
public offering. However, the high costs associated with preparing and filing a prospectus can prove to be a 
barrier to capital raising for smaller issuers. Placing greater reliance on a reporting issuer’s continuous 
disclosure record to support investment decisions rather than the filing of a prospectus for ordinary course 
financings would provide capital at a lower cost to these companies. 

Discussion:  

The Taskforce proposes introducing an alternative offering model prospectus exemption for all 
reporting issuers, with securities listed on an exchange that are in full compliance with their 
continuous disclosure requirements, to offer freely tradeable securities to the public.  

The exemption would include conditions such as the issuer must have been a reporting issuer for 
12 months; and be up to date with its continuous disclosure and not be in default; securities offered 
under this prospectus exemption must be of a class that is listed on an exchange; the offering must 
be subject to an annual maximum; and issuers must file a short disclosure document with the OSC to 
update the continuous disclosure record for recent events (including information regarding the use 
of proceeds) and certify its accuracy. Both the disclosure document and certificate would be required 
to be filed on System for Electronic Document Analysis and Retrieval (SEDAR). 

This exemption allows issuers to raise capital based on their continuous disclosure record and a short 
offering document, rather than a prospectus filing. Investors would assume the same level of risk as 
purchases of the same securities in the secondary market. The civil and statutory protections 
associated with prospectuses would not be available to investors under this model. 

However, because of the maximum limit, significant transactions will continue to require a 
prospectus.  

What are some of the conditions that should be imposed on issuers relying on the alternative offering 
model prospectus exemption? Should issuers opting into semi-annual reporting (Proposal #6) be 
covered under this exemption?  
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 Introduce greater flexibility to permit reporting issuers, and their registered advisors, to gauge 
interest from institutional investors for participation in a potential prospectus offering prior to filing a 
preliminary prospectus  

Stakeholders have noted that publicly listed companies are increasingly relying on financing through private 
placements rather than prospectus offerings. One reason for this trend is the limited ability to “test the 
waters” prior to a prospectus offering. Although the bought deal exemption provides for the ability to solicit 
expressions of interest prior to the filing of a preliminary prospectus, it requires the underwriters to take on 
the risks of the offering. Other than for the most senior issuers, the risk of a failed transaction is leading to 
less use of the short form prospectus structure.  

Discussion: 

To facilitate the greater use of the prospectus system, the Taskforce is proposing liberalizing the ability 
for reporting issuers to pre-market transactions to institutional accredited investors prior to the filing 
of a preliminary prospectus. The Taskforce believes that a greater ability to communicate with 
potential investors to gauge the demand for a public offering would minimize the risk of failed 
transactions. The greater flexibility should be accompanied by increased monitoring and compliance 
examinations by regulators of the trading by those who have advance information concerning an 
offering in order to deter insider trading and tipping. The Taskforce does not propose to make any 
changes to the bought deal exemption. 

Do you think that the current prohibition on pre-marketing prospectus offerings continues to serve a 
useful purpose? If pre-marketing is expanded, should this be accomplished through a change to the 
prohibition generally or by introducing an exemption? Should conditions be attached to the ability to 
pre-market transactions more freely, such as: limits on the period that pre-marketing can be done, a 
requirement to enter into confidentiality and standstill agreements, limits on the number of potential 
investors that can be involved, or a requirement to reserve a portion of the offering for other 
investors? What other conditions should be applicable when companies choose to pre-market? Will 
this proposal result in less investment opportunities to retail investors? Do you have any concerns 
about increased insider trading or tipping as a result of increased pre-marketing? If so, what steps 
should be taken to deter such conduct? 
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 Transitioning towards an access equals delivery model of dissemination of information in the capital 
markets, and digitization of capital markets 

As technology continues to advance and access to the internet increases, the methods companies use to 
communicate with their investors and stakeholders will also evolve. Allowing companies to provide 
documents in electronic format, including by posting them on websites, helps to minimize the resources (both 
time and costs) and environmental impact of providing information when compared to physical delivery. 
Many stakeholders have commented on the timeliness of electronic delivery and expressed a general 
preference for less paper-based communication. 

Discussion: 

The Taskforce supports adopting full use of electronic or digital delivery in relation to documents 
mandated under securities law requirements (i.e., access equals delivery model) and reducing 
duplicative and unnecessary regulatory burden.  

The Taskforce suggests that an access equals delivery model could be used for the delivery of 
documents, including: a prospectus under prospectus offerings by reporting issuers, annual and 
interim financial statements and related Management Discussion and Analysis (MD&A) of reporting 
issuers, and the management report of fund performance (MRFP). 

Please provide feedback regarding which of the above communication and regulatory documents 
(and suggestions for others) should be made available electronically rather than delivered. How 
should shareholders be kept informed of these documents (i.e., one-time verification that 
shareholders will continuously monitor a company’s website notifying electronic delivery of 
communication documents)? How long should a transition period be if the access equals delivery 
model is adopted? Are there instances whereby physical delivery of such documents is more well-
suited? Would the implementation of an access equals delivery model raise any investor protection 
or investor engagement concerns and what are potential solutions? Should this be extended to issuers 
in exempt markets? In what time frame should this transition to the access equals delivery model 
occur, e.g., six months after the publishing of the Taskforce’s final report? Lastly, what other measures 
could be pursued to promote the digitization of capital markets? What other reporting requirements 
could be streamlined in order to benefit capital market participants? Which documents should be 
required to be electronically delivered and which ones should be posted on the company’s website? 
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 Consolidating reporting and regulatory requirements 

As our capital markets regulatory framework modernizes, to reduce the burden of initially listing on a market 
exchange and continue to maintain a public listing, outdated and duplicative public reporting requirements 
must also be addressed. Unnecessary costs and resources are borne by companies and shareholders when 
reporting requirements are not streamlined. Further, duplicative information repeated in multiple disclosure 
documents adds to the volume of disclosure that investors must absorb. This leads to concerns about 
information overload.  

Discussion: 

The Taskforce supports reducing regulatory burden for companies’ reporting requirements to reduce 
compliance costs where possible, while maintaining investor protection and an appropriate level of 
disclosure. The Taskforce is considering streamlined reporting and regulatory requirements, including 
but not limited to: 

a. Combining the form requirements for the Annual Information Form (AIF), Management’s 
Discussion & Analysis (MD&A) and financial statements 

b. Simplifying the content of the Business Acquisition Report or revising the significance tests so that 
BAR requirements apply to fewer significant acquisitions  

What are some specific reporting requirements arising from regulatory disclosures as noted above, 
such as the MD&A and Annual Information Form, that can be removed, consolidated and/or 
streamlined to reduce duplication and regulatory burden while upholding investor protection?  

 
 Allow exempt market dealers to participate as selling group members in prospectus offerings and be 

sponsors of reverse-takeover transactions 

Exempt market dealers (EMDs) have traditionally played an important role in assisting smaller issuers and 
start-ups to raise capital at the pre-initial public offering (IPO) stage. However, as smaller issuers grow and 
seek financing via a prospectus offering, EMDs are often unable to continue supporting these issuers. EMDs 
are currently prohibited from participating as selling group members in prospectus offerings even though 
they were previously allowed to do so. Allowing EMDs to again participate would enable them to maintain 
their relationships with issuers following an IPO and would open up additional channels of financing to issuers, 
particularly venture issuers.  

In addition, the current restriction on EMDs participating in prospectus offerings is a barrier to EMDs acting 
as agents in Capital Pool Company (CPC) offerings (used by smaller issuers under the TSX Venture Exchange’s 
(TSXV) capital raising framework because the TSXV’s CPC Policy require at least one agent in the CPC offering 
to be an IIROC member). 
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Discussion:  

The Taskforce proposes that the OSC and TMX allow EMDs to act as “selling group members” in the 
distribution of securities made under a prospectus offering. The proposal would include CPC offerings, 
both in relation to initial public offerings and prospectus offerings in connection with a qualified 
transaction.  

The Taskforce also proposes that the OSC work with stock exchanges to allow EMDs to act as sponsors 
in reverse-takeover transactions (RTOs). 

How would these proposals invigorate the intermediary market? What are the potential benefits and 
concerns of these proposals? 

 
 Develop a Well-Known Seasoned Issuer Model 

In the U.S., a well-known seasoned issuer (WKSI), defined as an issuer that is above a certain public float or 
has issued debt securities above a set amount in a specified time period, and has established an appropriate 
disclosure record, is subject to a less burdensome shelf registration process. WKSIs can register their securities 
offerings on shelf registration statements that become effective automatically upon filing. Stakeholders have 
suggested that such a process reduces regulatory burden on large issuers and makes it more cost-efficient to 
raise capital. 

Discussion:  

The Taskforce proposes that the Securities Act be amended to allow the OSC to develop a WKSI model 
in Canada to issue shelf prospectus receipts automatically for issuers that are above a certain public 
float or have issued debt securities above a set amount in a specified time period and have established 
an appropriate disclosure record. 

The OSC should also consider implementing additional changes to the shelf prospectus system to 
provide similar accommodations to those available to WKSIs in the United States.  

This would streamline the shelf prospectus process for such large issuers who meet the prescribed 
thresholds and make it more cost-efficient for such issuers to raise capital in Ontario’s capital markets. 

Do commenters view such an WKSI model to be appropriate for Ontario’s capital markets? If yes, 
what should be the appropriate threshold for an issuer’s public float and/or debt security offering to 
qualify for WKSI status? 

 



CAPITAL MARKETS MODERNIZATION TASKFORCE  17  

 Prohibit short selling in connection with prospectus offerings and private placements 

The existing prospectus system is generally working effectively for Canadian issuers. However, multiple 
stakeholders have advised us that short selling in connection with prospectus offerings is making pricing and 
execution of prospectus offerings more difficult. Since prospectus offerings are generally priced at a discount 
to the market price, market participants and investors who expect to purchase under the offering may seek 
to profit through aggressive short selling prior to the offering to depress the price of the offering. Short selling 
is particularly problematic where the underwriters are engaged in market stabilization in connection with the 
prospectus offering. In the United States, the Securities and Exchange Commission has addressed some of 
these concerns through the prohibition in Rule 105 of Regulation M: Short selling in connection with a public 
offering. Stakeholders have noted to the Taskforce that bought deals pre-arranged with hedge funds that are 
shorting the stock before the bought deal is announced are rife in the Canadian markets and particularly 
targeting capital intensive industries. This harms the corporation, its shareholders and the uninformed 
investors trading against the short sellers.  

Discussion:  

The Taskforce proposes that the OSC consider adopting a rule that would prohibit market participants 
and investors that have previously sold short securities of the same type as offered under a prospectus 
or private placement from acquiring securities under the prospectus or private placements.  

There are current requirements that could potentially apply to short selling in advance of a prospectus 
offering or private placements, such as: (i) market participants and investors who have access to 
material undisclosed information concerning the offering would be precluded from short selling by 
the insider trading prohibition; (ii) the underwriter registration requirement may apply to market 
participants and investors who sell short in advance of an offering and fill their short position through 
the offering, since this is a form of indirect distribution; (iii) insiders of the issuer who enter into 
securities lending arrangements in connection with short sales prior to an offering would be subject 
to reporting requirements and such transactions may also be limited by the insider trading prohibition 
and applicable blackout periods; and (iv) the prohibition on market manipulation may apply to 
conduct that artificially depresses the price of the securities. However, these requirements will 
require detailed and contextual analysis.  

A simple requirement that would prohibit market participants and investors that have previously sold 
short securities of the same type as offered under a prospectus or through a private placement from 
acquiring securities would result in greater clarity for all market participants and would be less 
complicated from both a conduct and compliance perspective.  

Would such a rule be beneficial in facilitating greater and more effective use of the prospectus or 
private placement system? When should the period with restricted short selling begin and how long 
should it extend? Are there any concerns with the operation or oversight of this potential rule? Should 
there be exceptions to the prohibition, such as for market makers? 
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 Introduce additional Accredited Investor (AI) categories 

In 2019, 90.5 per cent of capital raised under prospectus exemptions was raised through the use of the 
AI exemption. The current definition of AI includes individuals who meet specific income and net financial 
asset thresholds. Although these criteria may be indicative of one’s ability to withstand potential market 
losses, they are not necessarily correlated with one’s sophistication or ability to understand investments. 

Discussion:  

The Taskforce proposes to expand the AI definition to those individuals who have completed relevant 
proficiency requirements, such as the Canadian Securities Course Exam; the Exempt Market Products 
Exam; the CFA Charter or; who have passed the Series 7 Exam and the New Entrants Course Exam (as 
defined in NI 31-103). If an individual meets the requisite proficiency standard in order to be able to 
recommend an investment product to other investors, the individual should be able to make a similar 
investment decision for himself or herself. Adding criteria based on existing educational proficiency 
would provide greater investment opportunities for individuals who already have the sophistication 
required for investment decisions and can adequately quantify the risk of potential investments.  

Would commenters recommend additional expansions to the existing AI definition? If so, which ones?  

 
 Expediting the SEDAR+ project 

Currently, market participants may use up to six separate database platforms to file or search various 
electronic regulatory documentation. Many stakeholders have voiced concerns over the antiquated systems 
and the need to expedite the SEDAR+ project.  

SEDAR+, formerly known as the National Systems Renewal Program, is an initiative of the CSA that aims to 
replace CSA national systems (the System for Electronic Document Analysis and Retrieval (SEDAR), the System 
for Electronic Disclosure by Insiders (SEDI), the National Registration Database (NRD), the National 
Registration System, the National Cease Trade Order Database (CTO) and the Disciplined List (DL)) with a more 
centralized CSA IT system. CSA members have been working together on the SEDAR+ project since 2016. The 
SEDAR+ project aims to: 

• allow for a single portal access to all filings; 

• address cyber security and privacy management; 

• allow for a larger scope of filings and system users; 

• provide better functionality through a modernized user interface, with search function improvements 
and harmonized processes for all filings; and 

• facilitate better data quality through database consolidation and input standardization. 

The target date for Phase I (replacement of SEDAR, CTO and DL) is currently set for 2021. 
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Discussion:  

The Taskforce supports the goal of the SEDAR+ project, which would enable greater burden reduction 
and efficiency, and proposes that it be accelerated. SEDAR+ would modernize the way in which 
market participants use the centralized system, making it easier to file and access documentation. 
Given the importance and impact SEDAR+ would have on market participants and their operations, 
the Taskforce recognizes the need to expedite this project. 

What priority should be given to the development and launch of SEDAR+? The Taskforce also invites 
suggestions for further expansions or improvements in relation to SEDAR+ objectives. 

 
2.3 Ensuring a Level Playing Field 

Promoting Competition 

 Enact a prohibition on registrants benefiting from tying or bundling of capital market and commercial 
lending services, and a requirement for an attestation by a senior officer of the appropriate registrant 
under the applicable disclosure requirements.  

Smaller and independent investment dealers have repeatedly raised the issue of intermediaries engaging in 
practices which may impede competition, such as arrangements where a commercial lender purportedly 
requires clients to retain the services of an affiliate investment dealer for their capital raising and advisory 
needs, as a condition for preferential rates on commercial lending transactions. As a consequence, issuers do 
not maintain their existing relationships with their independent investment dealer or exempt market dealer. 

Although tied selling is restricted under the federal Bank Act, as well as National Instrument 31-103, multiple 
presentations from dealers and issuers have advised that commercial lenders, through their affiliated broker 
dealers, continue to engage in these practices. We heard from multiple stakeholders that these practices are 
having significant negative impacts on the viability of independent dealers and on the ability of issuers to 
receive independent advice. However, we have also heard that some intermediaries indicate that their 
bundling of capital markets and other services result in lower financing costs for issuers. In addition, it may 
not be in the best interest of issuers to procure their underwriting and advisory services from their lender — 
they may benefit from independent advice. 

Discussion:  

The Taskforce proposes making legislative amendments to the Securities Act to extend the provisions 
of National Instrument 31-103 to prohibit registrants, as a consequence of an exclusivity 
arrangement, from providing capital markets services under certain circumstances.  

An exclusivity arrangement would be defined to arise when an issuer is required, as an inducement 
for any service received from or in connection with any direct or indirect benefits received from a 
financial institution or any other affiliate, to terminate or curtail the services of any specified firm 
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registrant and replace it with services provided by a specified firm registrant affiliated with the 
financial institution. 

A senior officer of a specified firm registrant, such as the Ultimate Designated Person, would attest 
that no such prohibited conduct has occurred each time the registrant provides such capital markets 
services to a reporting issuer with whom it had a commercial banking relationship. Stakeholders 
believe that such an attestation would be the most effective measure to drive behaviour beneficial to 
issuers, independent dealers and the capital markets generally. 

The Taskforce also proposes that a lender be considered a “connected issuer” for a specified firm 
registrant. This would mean that, under National Instrument 33-105, an independent underwriter 
would be required. 

These steps are carefully being proposed to ensure that this policy would be in line with provincial 
jurisdiction over registrants. 

Would commenters consider this an important step towards re-invigorating Ontario’s intermediary 
market, particularly for smaller or independent intermediaries? Are the provisions in National 
Instrument 31-103 sufficient or should the amendments go further to prohibit exclusivity 
arrangements? 

What provisions should the proposed prohibition include? Do commenters agree that it is in the best 
interest of issuers to receive advice independent of their lender? Do commenters agree that 
mandating independence from lenders in underwriting and advisory will enhance investor 
protection? What would be the implications, including costs, to issuers of doing this? 

To increase the participation of independent dealers, should the Taskforce consider recommending 
mandating a specific percentage of all underwriting arrangements to be comprised of non-bank 
owned investment dealers? 

Another option considered was a blanket prohibition for any registrant to provide capital market 
advisory or underwriting services to an issuer to which an affiliated financial institution is also 
providing commercial lending services. Do commenters feel that a full prohibition on lenders 
providing capital markets services to issuers would better achieve the desired outcomes? 
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 Increase access to the shelf system for independent products 

Currently, an estimated 80 per cent of distribution of investment products to investors is through bank-
owned shelf distribution channels. There have been concerns raised that such shelves incentivize the sale of 
proprietary products and restrict access to products from independent product manufacturers. In the case of 
smaller independent manufacturers, their products are suggested to be of higher risk and, as such, excluded 
from the shelf. 

In October 2019, the OSC released Client Focused Reforms (CFRs) which will require bank-owned dealers that 
offer independent products in addition to related products to ensure that their shelf development and know-
your-product processes, as well as their advisors’ product recommendations, are not biased towards 
proprietary products.  

Discussion:  

The Taskforce supports the OSC’s CFR initiative and reiterates the need for CSA/SRO oversight of 
product shelf issues, including targeted reviews and publication of guidance regarding conflicts of 
interest as a result of shelf composition. 

In addition, the Taskforce proposes that closed product shelves/proprietary-only shelves should not 
be allowed in the bank-owned distribution channel and recommends a new requirement that all bank-
owned dealers include independent products on their shelves if requested by an independent product 
manufacturer, unless the bank-owned dealer has determined, on a reasonable basis, that a particular 
product is not suitable for their clients. The OSC should consider a regulatory reporting requirement 
where such bank-owned dealers would report on the percentage of proprietary versus independent 
products on the shelf or sold on a quarterly basis.  

To ensure that independent products are not unfairly excluded, bank-owned dealers will be required 
to document a detailed rationale when independent products are not added to their open shelves, 
and to provide a copy of that documentation to the independent product manufacturers that have 
requested a product be included on the shelf, within a certain period of time. Independent product 
manufacturers should be able to raise these restrictions with the regulator/SRO and their compliance 
staff should review such documentation to ensure compliance with regulatory requirements, 
including conflicts of interest requirements. 

What concerns would commenters have with this approach? Would these requirements increase the 
access of independent and alternative products to retail investors? Should any entity that sells only 
proprietary products be labelled a sales person? Should there be a prohibition on charging a fee to 
gain access to a shelf, including no-advice channels? Should there be a review of redemptions from 
high performing third party funds into proprietary funds and report on those as well? 
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 Introduce a retail investment fund structure to pursue investment objectives and strategies that 
involve investments in early stage businesses 

We have heard there is a funding gap for small issuers that want to raise capital for their business or that it is 
very costly for an issuer to become listed. In addition, there are retail investors that want to invest in these 
types of investments. However, individual investors may not have the know-how and confidence to make 
decisions on their own. The investment expertise of asset managers, retail investors’ relationship with their 
dealing representative and established distribution channels in the public funds industry can help to provide 
the access and the confidence for retail investors to explore private equity investing. Asset managers can also 
lend their expertise to guide and help small businesses to overcome challenges. Retail funds’ participations 
will further increase the depth in the private equity funding with more buyers and sellers.  

Discussion: 

The Taskforce proposes that the OSC establish a retail private equity investment fund proposal for 
public input to incorporate private equity investing good practices, and the strengths of the retail 
investment fund industry. The Taskforce proposes that the OSC examine an established example in 
other jurisdictions, such as the Interval Fund concept in the U.S.  

In mutual funds, investors have the right to redeem on a frequent basis confining mutual funds to 
invest in liquid investments. In an interval fund, the fund has the control to provide liquidity to 
investors. Retail investors do not have the right to redeem. An interval fund is a type of closed-end 
fund that is not listed on an exchange, but periodically (every three, six or twelve months) offers to 
buy back a stated portion of its shares (typically 5 per cent to 25 per cent) from shareholders. 
Shareholders are not required to accept these offers. 

Interval funds are priced daily at net asset value (NAV), but since they are not listed on an exchange, 
they do not trade above or below NAV.  

Given the periodic repurchase schedule of an interval fund (as opposed to the daily redemption 
associated with a conventional mutual fund), portfolio managers can take a longer-term investment 
view and take advantage of investing in less liquid, potentially higher-return asset classes that may 
not be suitable for a conventional mutual fund offering daily liquidity. This may enable a portfolio 
manager to invest in more “private equity” type investments. 

Do you think this type of fund would provide a meaningful new source of financing for small 
businesses in Ontario? Should the scope of the investments, or a portion of the investments, for this 
type of fund be specifically limited to small businesses or expanded to other kinds of businesses? Since 
these funds would be available to retail investors, are there any specific conditions that should be 
prescribed to protect investors? 
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 Improve corporate board diversity 

Since 2014, TSX-listed companies have been required to provide disclosure regarding their approach to 
gender diversity, including data regarding the representation of women on boards of directors and in 
executive officer positions. The disclosure follows a “comply or explain” model and does not require TSX-listed 
companies to adopt any gender diversity policies and practices, including targets. Progress on the 
representation of women in these leadership roles at TSX-listed companies has been slow, with the OSC 
reporting that the total board seats occupied by women in their review samples increased only from 
11 per cent in 2015 to 17 per cent in 2019. Based on the OSC’s 2019 review, only 22 per cent of companies 
in their review sample had adopted targets regarding the representation of women on boards. 

Investors require data on diversity on the board and in executive officer positions to make informed 
investment and voting decisions.2 

As of this year, companies incorporated under the Canada Business Corporations Act (CBCA) are required to 
report representation of the following designated groups on boards of directors and in senior management: 
women, Aboriginal peoples, persons with disabilities and members of visible minorities.  

Discussion: 

The Taskforce proposes amending securities legislation to require TSX-listed companies to set targets, 
and annually provide data in relation to the representation of women, black people, indigenous 
people, and people of colour (BIPOC), on boards and in executive officer positions. What should be 
the appropriate target for women and BIPOC’s on TSX-listed company boards? One suggestion we 
have heard is 40 per cent women and 20 per cent BIPOC. TSX-listed companies are already required 
to report on their progress towards achieving any targets, but they should also be required to review 
and assess the appropriateness of the targets on an annual basis.  

What timeline should be prescribed for these targets to be achieved, for example, within three to five 
years? What would commenters think would be ways to increase compliance for companies who do 
not meet these targets?  

The Taskforce also proposes to amend securities legislation to require TSX-listed companies to adopt 
a written policy respecting the director nomination process that expressly addresses the identification 
of candidates who are women and BIPOC during the nomination process. 

The Taskforce further proposes to amend securities legislation to set a 10-year maximum tenure limit 
for directors, with an allowance that 10 per cent of the board can exceed the 10-year maximum for 
up to two years. This is aimed to encourage an appropriate level of board renewal. The issue of board 
entrenchment and board renewal is a concern from a governance perspective as continued 
refreshment of the board helps to ensure that fresh and diverse perspectives and skills are brought 
into the boardroom.  

                                                
2  https://www.mckinsey.com/business-functions/organization/our-insights/delivering-through-diversity

https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.mckinsey.com%2Fbusiness-functions%2Forganization%2Four-insights%2Fdelivering-through-diversity&data=02%7C01%7Cjeet.chatterjee%40ontario.ca%7C22ab82191c5e4afe7b9008d814920708%7Ccddc1229ac2a4b97b78a0e5cacb5865c%7C0%7C1%7C637281964698407853&sdata=t%2BuxOj%2FgmduS8qy8LljJuQdR%2FoBX3OfTMJRNWCJoBmU%3D&reserved=0
https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.mckinsey.com%2Fbusiness-functions%2Forganization%2Four-insights%2Fdelivering-through-diversity&data=02%7C01%7Cjeet.chatterjee%40ontario.ca%7C22ab82191c5e4afe7b9008d814920708%7Ccddc1229ac2a4b97b78a0e5cacb5865c%7C0%7C1%7C637281964698417845&sdata=PFBWztwbgtwtwSqh9FpmCpHRVTZifVOrAgrYnvKDWGI%3D&reserved=0
https://www.mckinsey.com/business-functions/organization/our-insights/delivering-through-diversity
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Lastly, the Taskforce recommends that diversity — including racial diversity — be similarly 
represented at the board and executive level of the OSC who will be responsible for discharging this 
important mandate.  

Please provide feedback on the proposal above and identify any challenges or concerns that may 
arise. Should this requirement be extended to all reporting issuers? 

 
2.4 Proxy System, Corporate Governance and Mergers and Acquisitions (M&A)  

The Taskforce has heard from multiple stakeholders that the current proxy and shareholder voting system 
reflects an imbalance between activist shareholders and the boards of issuers. Issuers facing activist 
shareholder campaigns may not always be able to adequately respond effectively due to a lack of 
transparency in shareholder ownership and voting in Canada. The Taskforce hopes that many of the proposals 
in this section will help address this issue.  

Proxy Advisory Firms 

 Introduce a regulatory framework for proxy advisory firms (PAFs) to: (a) provide issuers with a right to 
“rebut” PAF reports, and (b) restrict PAFs from providing consulting services to issuers in respect of 
which PAFs also provide clients with voting recommendations 

PAFs play an important role in the proxy voting process by providing services that facilitate investor 
participation such as analyzing proxy materials and providing vote recommendations. Issuers and other 
stakeholders have expressed concerns about the influence of PAFs, errors in the reports produced by PAFs, 
and conflicts of interest arising from PAFs’ provision of voting recommendations in respect of issuers to which 
PAFs also provide consulting services. 

Discussion:  

The Taskforce proposes to introduce a securities regulatory framework for PAFs to ensure that PAFs’ 
institutional clients are provided with the issuer’s perspective concurrent with the PAF’s 
recommendation report. The Taskforce proposes providing an issuer with a statutory right to rebut 
(at no cost) the reports published by PAFs, provided that the issuer published the relevant materials 
(such as the Management Information Circular) within a specified time period prior to the meeting. 
This right of rebuttal would apply, with respect to each of the issuer’s resolution, when the PAF is 
recommending to its clients to vote against management’s recommendations. The PAF would be 
required to include the rebuttal in the report it provides to its clients. The Taskforce also proposes a 
framework that ensures PAFs are not in a conflicted position when providing services to issuers and 
recommendations to clients by restricting PAFs from providing consulting services to issuers in respect 
of which PAFs also provide clients with voting recommendations.  

Please provide feedback on the proposal above and identify any challenges or concerns that may 
arise. Should the issuer’s right of rebuttal be extended to shareholders making proposals, dissidents 
and parties to transactions for which proxy reports are being distributed? Does the proposal to restrict 
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PAFs to either providing consulting services or making voting recommendations in respect of an issuer 
appropriately address conflicts of interest? 

 
Ownership Transparency 

 Decrease the ownership threshold for early warning reporting disclosure from 10 to 5 per cent 

Currently, a shareholder is not required to disclose beneficial ownership of, or control or direction over, voting 
or equity securities of an issuer until it reaches the 10 per cent threshold. However, share ownership at the 
5 per cent level is relevant to control of an issuer, in particular given that a shareholder can generally 
requisition a shareholders’ meeting if it holds 5 per cent of an issuer’s voting securities. Other global 
jurisdictions, such as the U.S. and U.K., mandate ownership disclosure at the 5 per cent level or even lower in 
certain circumstances. 

Discussion:  

The Taskforce believes that, in an era of increased shareholder activism, the 10 per cent early warning 
reporting threshold is too high. The Taskforce proposes decreasing the shareholder reporting 
threshold in Ontario from 10 per cent to 5 per cent. The Taskforce suggests the threshold 
requirement be revisited to uphold harmonization if further changes are made under the U.S. 
regulatory framework. 

The proposal will provide transparency of significant holdings starting at the 5 per cent level so that 
issuers can more proactively engage with their shareholder base and shareholders can benefit from 
increased awareness of sizable ownership interests. 

Are there reasons to exclude certain issuers from the scope of the proposal, such as venture issuers 
or those below a specified market capitalization? Would requiring “passive” investors to report 
ownership at the 5 per cent threshold create undue burden relative to the benefits of disclosure? 
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 Adopt quarterly filing requirements for institutional investors of Canadian companies 

Because institutional investors are generally not required to disclose their holdings unless they cross the 
10 per cent reporting threshold, issuers and other market participants may not have adequate transparency 
into institutional investors’ ownership positions. The lack of transparency hinders shareholder engagement 
and the ability for issuers to respond to shareholder concerns.  

Discussion:  

The Taskforce proposes to adopt a regime that would require institutional investors (who own above 
a certain dollar threshold) to disclose their holdings in securities of Canadian reporting issuers (that 
have a market capitalization above a certain threshold) on a quarterly basis. The process currently in 
place in the U.S. provides a proven framework for similar disclosure that could work in Canada. 

Would the proposal provide useful information to issuers and other market participants? What types 
of exemptions should be provided from the reporting requirement, if any? What would be an 
appropriate length of lag time before the reporting requirement is in effect? 

 
Shareholder Rights 

 Require TSX-listed issuers to have an annual advisory shareholders’ vote on the board’s approach to 
executive compensation 

There is a growing recognition in Canada and globally that periodic advisory votes on executive compensation 
provide critical input to boards and facilitate shareholder engagement. Many stakeholders have indicated 
that they support the implementation of a mandatory vote on the board’s approach to executive 
compensation for issuers. 

Discussion:  

The Taskforce believes that developments in Canada, such as recently passed amendments to require 
advisory say on pay votes for CBCA companies, and other jurisdictions, such as the U.K., U.S. and 
Australia, support the adoption of mandatory annual advisory votes on executive compensation 
practices for all TSX-listed issuers. 

The Taskforce recommends against binding votes because of the importance of preserving the board 
of directors’ decision-making processes and to avoid the risk that shareholder proposal campaigns 
become too burdensome on issuers. 

Are their concerns with the proposal to require annual advisory say-on-pay votes? Should the 
proposal be expanded to all reporting issuers?  
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 Empower the OSC to provide its views to an issuer with respect to the exclusion by an issuer of 
shareholder proposals in the issuer’s proxy materials (no-action letter) 

In the U.S., the SEC has adopted informal procedures by which a company can seek a no-action letter from 
SEC staff providing their informal views on whether there is a basis for excluding a shareholder proposal from 
the company’s proxy materials. The SEC’s no-action letter typically addresses whether the issuer has a basis 
to exclude the proposal and may offer a remedy to the proposing shareholder to address concerns to allow 
publication with the issuer’s materials. 

Discussion:  

In Ontario, the requirements relating to shareholder proposals are set out in the Business 
Corporations Act (OBCA). Companies and shareholders must apply to the court to settle disputes. The 
Taskforce proposes that the OSC be empowered to provide its informal views to issuers seeking to 
exclude shareholder proposals through a no-action letter. This procedure would provide stakeholders 
with an efficient means of addressing shareholder proposal disputes while reducing litigation in court. 
It would also allow for greater streamlining of the shareholder proposal process and screening of 
immaterial proposals. 

 Please provide feedback on the proposal above and identify any challenges or concerns that may 
arise. Would the OSC’s involvement improve the shareholder proposal process and reduce litigation 
costs? Should the OSC be involved by giving it a formal role under the OBCA, or by including proposals 
in securities legislation as done in the U.S.? Are there other areas of the OSC’s regulatory oversight 
that would benefit from the ability to issue a no-action letter? 

 
 Require enhanced disclosure of material environmental, social and governance (ESG) information, 

including forward-looking information, for TSX issuers 

Globally, and in Ontario, there is increased investor interest in issuers reporting on ESG-related information. 
While many issuers include ESG disclosures, both issuers and investors have expressed concerns about the 
lack of a standardized framework for this disclosure. Enhanced ESG disclosure can set the basis for improved 
access to global capital markets and enable an equal playing field for all issuers. 

Currently, two widely prevalent frameworks exist that have global support and meet investor needs for 
concise, standardized metrics on material issues, the Sustainability Accounting Standards Board (SASB) 
framework and the Taskforce on Climate-Related Financial Disclosures (TCFD) recommendations. 

Discussion:  

The Taskforce proposes to mandate disclosure of material ESG information which is compliant with 
either the TCFD or SASB recommendations for issuers through regulatory filing requirements of the 
OSC. Where feasible, the proposed enhanced disclosure will align with the global reporting standards 
of both TCFD and SASB. 
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In order to give issuers time to effectively meet the disclosure requirements, implementation should 
be phased, to reflect the capacity and sophistication of smaller and larger issuers. 

What specific material ESG information is needed beyond what is currently captured by existing 
disclosure requirements? Should there be a phased approach to implementation, including a comply-
or-explain model? Is there a need for a short term “safe haven” regarding ESG disclosures? Should ESG 
disclosures be subject to the forward-looking information requirements set out in National Instrument 
51-102 Continuous Disclosure Obligations, or what, if any, different considerations should apply?  

 
Proxy Contests and M&A Transactions 

 Require the use of universal proxy ballots for contested meetings where one party elects to use a 
universal ballot, and mandate voting disclosure to each side in a dispute when universal ballots 
are used 

The majority of shareholders do not attend shareholder meetings and must vote by proxy using either the 
company’s or dissident’s proxy ballot. Frequently in Canada, these proxy cards can look very different (universal, 
blended, single-slate, etc.) and are a source of complication for investors whose interests may not be 
represented on either proxy. These proxy ballots typically do not allow shareholders to vote for a combination 
of nominees, instead forcing shareholders to vote for either a company’s or dissident’s nominee slate.  

Discussion:  

The Taskforce’s proposal to facilitate the use of “universal proxy ballots” — a single ballot that lists 
the director nominees of each side of a dispute and allows a shareholder to vote for a combination of 
nominees — seeks to provide shareholders who vote by proxy with greater voting flexibility. 
Mandating disclosure of voting tallies on an ongoing basis to each side in a dispute where universal 
ballots are used will provide issuers and dissidents with greater transparency. 

Please provide feedback on the proposal above and identify any challenges or concerns that may 
arise. Would the proposal help alleviate the inefficiencies and unfairness of the current approach to 
proxy ballots?  
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 Amend securities law to provide additional requirements and guidance on the role of independent 
directors in conflict of interest transactions 

Multilateral Instrument 61-101 Protection of Minority Security Holders in Special Transactions (MI 61-101) 
does not fully address the important role that a committee of independent directors has in evaluating, 
negotiating, approving and advising on conflict of interest transactions.  

Discussion:  

The Taskforce believes that the best practices for independent committees as described in 
Multilateral Staff Notice 61-302 Staff Review and Commentary on MI 61-101 and OSC decisions should 
be codified so that minority shareholders have greater confidence in the role of the independent 
committee when an issuer is engaging in transactions regulated under MI 61-101. 

Would an enhanced role for independent committees in transactions regulated under MI 61-101 be 
beneficial to minority shareholders?  

 
 Provide the OSC with a broader range of remedies in relation to M&A matters  

The remedies available to the OSC to intervene under section 104 and section 127 of the Securities Act do not 
address the breadth of compliance and public interest matters that the OSC currently engages in in respect 
of M&A matters and proxy contests.  

Discussion:  

The Taskforce proposes that the OSC be granted new powers to enhance its public interest remedies 
in control contests and similar transactions. British Columbia recently enacted legislation to provide 
the British Columbia Securities Commission with new powers, including powers to rescind a 
transaction, require a person to dispose of securities acquired in connection with an M&A transaction 
or a proxy solicitation, and prohibit a person from exercising voting rights attached to a security. The 
Taskforce proposes granting similar powers to the OSC. Would the proposal provide a more efficient 
and consistent forum for market participants to resolve disputes in M&A matters and proxy contests? 
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Proxy Voting System  

 Introduce rules to prevent over-voting 

Over-voting occurs when a meeting tabulator does not have documentation establishing that an intermediary 
submitting proxy votes is entitled to vote as of the meeting record date. If the over-voting is unresolved, the 
meeting tabulator may reject or pro-rate the proxy votes received. 

Discussion:  

The Taskforce proposes the following rules be introduced to prevent over-voting: 

1. An intermediary must not submit proxy votes for a beneficial owner client unless it has confirmed 
that vote entitlement documentation has been provided to the reporting issuer’s meeting 
tabulator.  

2. An intermediary that holds securities on behalf of another intermediary must provide appropriate 
vote entitlement documentation to the reporting issuer’s meeting tabulator to establish its 
client’s vote entitlements.  

3. A reporting issuer (or its meeting tabulator) must notify the reporting issuer and any person that 
submits proxy votes if it rejects or pro-rates those proxy votes because of insufficient vote 
entitlements. 

4. A reporting issuer must obtain the DTC omnibus proxy so that its meeting tabulator can verify the 
vote entitlements of U.S. intermediaries. 

These proposals codify best practices found in CSA Staff Notice 54-305 Meeting Vote Reconciliation 
Protocols.  

Are there other approaches that the Taskforce should consider to reduce the risk of over-voting? 
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 Eliminate the non-objecting beneficial owner (NOBO) and objecting beneficial owner (OBO) status, 
allow issuers to access the list of all owners of beneficial securities, regardless of where 
securityholders reside, and facilitate the electronic delivery of proxy-related materials to 
securityholders. 

In Canada, public issuers generally communicate with beneficial owners of securities indirectly through 
intermediaries that have outsourced their investor mailing and voting functions. At the time of account 
opening, an intermediary must obtain instructions on whether the client wishes to be a NOBO or OBO in 
respect of the securities held in that account. This determination allows an issuer to request a list of NOBOs 
and obtain a partial view of its beneficial owners of securities from intermediaries, including security and 
address information. Reporting issuers can use the information in the NOBO list to mail proxy materials and 
solicit voting instructions directly from these beneficial owners. Issuers are not currently able to directly mail 
proxy materials or solicit voting instructions from OBO securityholders. 

Discussion:  

The Taskforce proposes the removal of the NOBO/OBO status in Canada and to allow issuers to access 
the list of all beneficial owners of their securities. This would enable reporting issuers to know more 
about the true beneficial owners of their securities, and allow issuers to solicit voting instructions 
directly from such owners.  

The Taskforce also recommends that an intermediary must also provide the beneficial owners’ email 
address along with the physical address information currently provided to a reporting issuer that 
wishes to deliver proxy-related materials electronically and solicit voting instructions from such 
owners as well. Currently, intermediaries provide NOBO/OBO client account address information to 
outsourced third party service providers; however, beneficial owners are required to separately 
consent to receive proxy materials electronically directly from reporting issuers (or their transfer 
agents), which has resulted in a slow adoption rate for electronic delivery of proxy-related materials. 

Should reporting issuers be entitled to know who their beneficial owners are? And if so, should 
beneficial owners be allowed to opt out of being solicited for voting instructions directly by a reporting 
issuer? If not, are there specific events (i.e., M&A) that should require mandatory disclosures of 
security positions in reporting issuers? What, if any, are the investor protection concerns with 
intermediaries providing electronic delivery instructions on behalf of clients delivering proxy-related 
materials electronically when their investor account address information is already being provided by 
intermediaries to third parties? 
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2.5 Fostering Innovation  
 Create an Ontario Regulatory Sandbox in order to benefit entrepreneurs and start-ups. In the longer 

term, consider developing a Canadian Super Sandbox  

Globally, regulatory sandboxes have allowed businesses to test new and innovative products, services, 
business models and delivery mechanisms in the real market, with real consumers with expedited blanket 
relief orders.  

Discussion:  

To spur the growth of innovative companies, the Taskforce proposes the creation of an Ontario 
Regulatory Sandbox that would have an expanded scope to include new and existing innovative start-
ups operating across the financial services sector in Ontario. Firms would be allowed to test innovative 
products and business models with a light regulatory touch.  

The Ontario Regulatory Sandbox would be undertaken jointly by the OSC LaunchPad and the FSRA. 
There are several entrepreneurial models that are subject to regulatory oversight that overlaps 
between the OSC and FSRA. In the longer term, the Taskforce proposes an expansion of this Sandbox 
into a Canadian Super Sandbox in which all provincial and federal financial services regulators allow 
Canadian financial services businesses to test their innovative ideas. This would spur innovation 
nationally. 

Would the creation of an Ontario Regulatory Sandbox and a Canadian Super Sandbox help spur 
innovative start-ups and entrepreneurs to grow and raise capital? If so, other than expedited blanket 
relief orders, what other services/regulatory relief can these sandboxes offer to help businesses raise 
capital and apply lighter touch regulation to allow these businesses to innovate? What are other ways 
that the OSC can help foster innovation? What sort of cultural changes would be required at the OSC 
in order to develop a flexible approach to regulation to foster economic growth and innovation? 

 
 Requirement for market participants to provide open data 

Advancements in technology have not only assisted businesses to operate more efficiently and seek new and 
innovative business models, but also have enabled the distribution, collection and sharing of data globally and 
instantaneously.  

Open data is defined as structured data that is machine-readable, freely shared, used and built on. Data 
governance standards are required to maintain integrity and confidentiality of data. One of the primary 
benefits of open data is its support and alignment with fostering innovation and building technology solutions. 
Many financial technology (FinTech) solutions require open data to create efficiencies and offer better 
technology solutions for business and services to its customers/investors. 



CAPITAL MARKETS MODERNIZATION TASKFORCE  33  

Discussion: 

Other global jurisdictions, including the U.K. and E.U., mandate open data to increase competition 
and promote alternatives to consumers giving them choice, while other jurisdictions, such as Japan, 
India and Singapore, have promoted data sharing arrangements. The Taskforce proposes that the OSC 
mandate that capital market participants provide open data so that data sharing arrangements can 
be further encouraged and facilitate more FinTech solutions for businesses (thereby reducing costs 
and minimizing duplication of processes) and investors. Greater accessibility to data would assist 
businesses in providing new products/services and long-term solutions to support innovative business 
models, but it must be done while ensuring investor protection and privacy of investors are not 
compromised. 

Do market participants view open data as an opportunity to innovate and improve business 
operations? Please identify any concerns or challenges that may arise from this proposal and any 
corresponding solutions. Do you see a role for the province in setting data protection and privacy 
standards? 

 
 Allow for greater access to capital for start-ups and entrepreneurs  

The COVID-19 pandemic has reiterated the importance of capital formation for start-ups and entrepreneurs 
in ensuring a sustainable economy.  

Formal angel investor “groups” or “networks” may be viewed as “investment clubs” for accredited investors. 
They attract quality earlier-stage issuers for investment consideration, professionalize and share due 
diligence, share domain knowledge and expertise in particular industries and assist in reducing the cost of 
capital of a transaction. Angel investor groups generally seek to invest in a diversified portfolio of start-up 
businesses, where smaller investments are made by many investors across many issuers, thereby helping to 
diversify the risk. 

Angel investors are not clients of their angel groups, as they make their decisions on an independent basis, 
and they provide scarce early-stage funding and mentorship to entrepreneurs. Certain angel groups seek to 
be structured to earn a fee from working with their members to collaboratively finance these start-ups, and 
may, in certain circumstances, trigger registration under traditional concept of registration.  

Discussion: 

The Taskforce proposes modernizing the rules so that this early-stage financing of start-ups can be 
undertaken by angel groups to assist with capital formation. The Taskforce proposes changes to the 
current registration requirements to enable angel groups to work with their “accredited investor” 
members to encourage investments in early stage issuers.  

Please provide feedback on the proposed approach and outline any challenges and concerns that may 
arise from this proposal. Should this apply to only not-for-profit angel groups? Should changes in 
registration requirements be by way of regulatory relief (exemption), exemptive relief or through a 
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form of no-action letter (as discussed elsewhere in this consultation report) when meeting specific 
requirements? How can P2P lending frameworks be leveraged to support capital raising of such early-
stage start-up businesses? 

 
2.6 Modernizing Enforcement and Enhancing Investor Protection  

Modernizing Enforcement 

Proposals in this section are made assuming a separation of the adjudicative and regulatory functions of 
the OSC. 

 Consider automatically reciprocating the non-financial elements of orders and settlements from other 
Canadian securities regulators and granting the OSC a streamlined power to make reciprocation 
orders in response to criminal court, foreign regulator, SRO, and exchange orders 

The Taskforce’s proposed changes to reciprocation under the Securities Act would help ensure that 
respondents who have been sanctioned by other regulators, courts, SROs or exchanges are kept out of 
Ontario capital markets much more promptly and efficiently than they are currently. These changes would 
enhance investor protection and the integrity of the capital markets. Similar automatic reciprocation 
provisions have been enacted in all Canadian provinces and territories except Ontario, Newfoundland and 
Labrador, and Nunavut. 

Discussion:  

The proposal to automatically reciprocate sanction orders resulting from the contested hearings and 
settlements of other Canadian capital market regulators means that such orders would apply in 
Ontario as if they were made by the OSC, without a separate OSC order. The Taskforce does not 
propose to distinguish between orders resulting from breaches of capital markets laws or conduct 
contrary to the public interest. Automatically reciprocated orders could, among others, impose 
limitations on or suspension of registration, or limitations on being an officer or director of an issuer. 
Cease trade orders would also be automatically reciprocated. 

Orders by courts, foreign regulators, SROs and exchanges would be reciprocated by the OSC on a 
streamlined basis, without respondents being granted an opportunity to be heard. 

The proposed changes are predicated on the idea that a fair hearing has already been provided, 
making an OSC hearing unnecessary. Reciprocated orders or settlements would not have automatic 
effect in Ontario unless the OSC has the power to make a similar order or settlement. Monetary 
sanctions or voluntary payments agreed to in a settlement would not be reciprocated. 

Do commenters think that there are certain types of orders that should be excluded from this 
proposal and should not be automatically reciprocated or not be reciprocated by the OSC without a 
requirement to provide a hearing, and, if so, which types of orders? What are the potential concerns 
with such proposed changes and what safeguards should be put in place to ensure fairness of the 
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process for affected individuals, companies or other entities? For example, the Taskforce is 
considering requirements such as: the OSC assessing whether foreign jurisdictions offer fair hearings, 
and if circumstances warrant, permitting a respondent an opportunity to be heard; the publication of 
all reciprocated orders by OSC; and the OSC providing a clarification right (in lieu of an appeal right) 
for automatically reciprocated orders.  

 
 Improve the OSC’s collection of monetary sanctions  

Collecting monetary sanctions (administrative penalties, disgorgement, costs and voluntary payments agreed 
to under the terms of a settlement) has and continues to be challenging for all regulators including the OSC, 
especially where the company or individual sanctioned is not a market participant. In 2019, for the monetary 
sanctions resulting from settlements and contested hearings ordered during the year, the OSC had an average 
collection rate of only 34.9 per cent, with 0 per cent collected from non-market participants in contested 
hearings. A common tactic used by those who commit fraud or those trying to avoid payment of amounts 
ordered is to shield their assets from recovery by the OSC by inappropriately transferring them to friends and 
family at a price below fair market value. Another challenge with collections is that the OSC has limited tools 
to incentivize payment of monetary sanctions. 

Discussion: 

The Taskforce proposes to give the OSC additional tools to help improve the OSC’s collection of 
monetary sanctions. What tools do commenters think would be appropriate to help improve the 
OSC’s collection rate for monetary sanctions? The Taskforce is putting forward the proposals below 
for consideration by commenters. These proposals are based on recent amendments to the British 
Columbia Securities Act. Please let the Taskforce know of any concerns with these proposals or if 
commenters have other recommendations about how to improve OSC’s collection of monetary 
sanctions. 

a. The Taskforce proposes giving the OSC more effective powers to freeze, seize or otherwise 
preserve property, including property transferred to family members or third parties below fair 
market value 

Currently, when applying to the Superior Court to continue the application of a freeze direction issued 
by the OSC, the OSC must establish some evidence that frozen funds or property were obtained 
through a breach of Ontario securities law by the target of an investigation. The Taskforce proposes 
that the OSC also be permitted to freeze any assets, starting at the investigation stage, by establishing 
that the assets are being preserved in order to return money to harmed investors or to satisfy a 
possible disgorgement, monetary sanction, or costs order. 

The Taskforce also proposes giving the OSC the clear power to freeze and seize assets that were 
transferred below fair market value to family or third parties using the tests for continuing a freeze 
direction that currently exist, as well as the alternative conditions outlined above; and providing the 
OSC with expanded powers to investigate transfers of property to, or receipt of property from, family 
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or third parties. Transfers to family could potentially have occurred before the misconduct at issue in 
the investigation had begun. OSC’s exercise of its freeze and seizure powers would continue to be 
through court orders. 

 In addition, the OSC would, subject to obtaining court authorization, have the power to dispose of 
frozen assets to retain value prior to a hearing and any potential monetary sanctions being ordered. 
There would no longer be a limitation period for collections and the OSC’s writs of seizure and sale 
would no longer expire.  

Given the important expansion proposed to preservation orders and collection powers, there would 
be a right to a hearing in front of the OSC tribunal to request a clarification, variation or revocation of 
a preservation order (as is currently the case for freeze directions). 

What are the concerns with the proposed significant expansion of the OSC’s preservation order powers 
or any part of the proposal? Would commenters think some parts of the proposal are too far-reaching 
and should be scaled back or removed from the proposal? For example, should certain types of assets, 
such as real property or vehicles, be excluded from the proposal to give the OSC power to order the 
disposal of frozen assets to retain value prior to a hearing or any monetary sanctions being ordered? 
Should certain transfers to third parties or family members below fair market value be excluded, such 
as transfers made for legitimate tax or estate planning purposes? In what circumstances should a person 
affected by a preservation order be able apply to the OSC to have it revoked? 

b. The Taskforce proposes limiting access to drivers’ licences and licence plates for monetary 
sanctions owing to the OSC 

The Taskforce proposes that Ontario would not issue or renew a driver’s licence or licence plates to 
individuals who have failed to pay the administrative penalties, disgorgement or costs ordered by the 
OSC, or fines, or restitution or compensation ordered by the court. As many individuals drive, this 
proposal is aimed to strongly incentivize payment and increase the OSC’s sanction collection rates. 

What are the concerns commenters would have with the proposal to limit access to drivers’ licences 
and licence plates? Would this proposal be an appropriate way to incentivize payment? 
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 Create a prohibition to effectively deter and prosecute misleading or untrue statements about public 
companies and attempts to make such statements  

There are cases where a series of unsubstantiated statements are made publicly for financial gain, and 
misleading or false information is introduced into the market to intentionally or recklessly affect the share 
price of public companies and influence the investment decisions of investors. Such schemes are sometimes 
referred to as “short and distort” campaigns that profit from falling share prices or as “pump and dump” 
schemes that profit from increasing share prices. The advent of technology in recent years has changed the 
nature and tactics of these schemes such that they can now easily have a wider audience and sustained 
campaigns with many misleading or false messages or statements over a prolonged period of time e.g., on 
social media using multiple tweets. British Columbia recently enacted legislation that will help combat such 
abusive schemes. 

Discussion:  

The Taskforce proposes creating a new and specific prohibition on making misleading or untrue 
statements about public companies to make it easier for the OSC to effectively deter and combat 
abusive practices intended to affect share prices or influence investor decisions, such as “short and 
distort” campaigns and “pump and dump” schemes. The prohibition would also cover attempts to 
make “misleading or untrue statements about public companies” to address the abusive practices 
that may not be successful, but which are still egregious. 

What concerns would commenters have with this proposal? How can we ensure that the proposed 
prohibition does not inadvertently capture analysts who provide their researched views on reporting 
issuers’ securities or reputable activist short sellers whose public comments can be important for 
price correction of a public issuer’s securities? 

 
 Increase the maximum for administrative monetary penalties to $5 million 

After holding a hearing, the OSC can order a person or company who has not complied with Ontario securities 
law to pay an administrative penalty of not more than $1 million for each failure to comply. The amount has 
not been increased since 2003. Certain sizable registered firms or other very large entities would not be 
deterred by a $1 million sanction because, for example, $1 million could be an acceptable cost of doing 
business for such firms. 

Discussion:  

The Taskforce proposes increasing the maximum sanction to $5 million to modernize the Securities Act 
by adjusting for inflation and scale of Ontario business, aligning with similar SRO sanctions for similar 
breaches, and more effectively deterring or penalizing misconduct for larger firms or more egregious 
conduct.  

Would commenters think that such a significant increase to the maximum for administrative 
monetary penalties is appropriate? What are the potential concerns with such an increase? Should 
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the maximum amount differentiate between firms and individuals? Should there be differentiation 
for certain types of infractions (for example, in the U.S., certain maximum penalties are higher for 
“intentional or knowing conduct” or “repeated instances of negligent conduct”)? How should the 
enforcement monies collected by the OSC be used to both protect investors and foster capital 
formation and competition? Should monetary penalties for firms be determined in proportion with 
the revenue of the firm? 

 
 Strengthen investigative tools by empowering OSC Staff to obtain production orders and enhancing 

compulsion powers 

To enhance investor protection, the OSC’s investigative teams need modernized tools to obtain necessary 
documents and data to combat white collar crime and other breaches of Ontario securities law. Enforcement 
investigations require tools to be effective in the digital age where businesses and individuals predominantly 
have documents and data stored on servers in the “cloud.” British Columbia recently enacted legislation that 
will help address these investigation challenges. 

Discussion:  

The Taskforce proposes that OSC enforcement investigators should have a clear power to compel any 
firms and individuals (via summonses in administrative investigations), as well as firms and individuals 
that are not targets of investigations (via production orders in quasi-criminal investigations), to “find 
and gather” and “prepare and produce” relevant documents, records, or electronic data to deliver to 
the authorized OSC investigator in the form and within the timeframe requested by the investigator 
(where those firms and individuals have possession or control of that information or data). 

Having production order powers available in the securities context will align the investigative tools 
available to investigators for both quasi-criminal and Criminal Code of Canada investigations. 
Similarly, enhancing the compulsion powers in s. 13 of the Securities Act will align the investigative 
tools available to investigators for both administrative and quasi-criminal investigations. These 
powers will provide the OSC with impactful ways to advance investigations. 

In respect of production orders, a person that is served with a production order must produce a 
required document even if production may tend to incriminate that person or subject that person to 
a proceeding or penalty. However, the evidence that is produced via this production order cannot be 
used against the person producing the documents, unless the person falsified the documents or 
misled or lied to the OSC when producing the documents. 

What are the potential concerns with either of these significant changes to the OSC’s investigation 
powers of granting the OSC production order powers or enhancing the OSC’s current compulsion 
powers? How can these concerns be mitigated? What safeguards or limits should be put in place as 
part of the OSC’s use of these proposed expanded investigation powers? 
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 Greater rights for persons or companies directly affected by an OSC investigation or examination 

The Taskforce has heard from stakeholders that there is not a clear process for the adjudication of 
disagreements and disputes arising in the course of the OSC’s investigations and examinations. The Taskforce 
has also heard that persons or companies subject to OSC summonses would benefit from more transparency 
about the entire process. 

Discussion:  

The Taskforce proposes greater statutory rights for persons or companies directly affected by an OSC 
investigation or examination. Such persons or companies should be able to apply to an OSC 
adjudicator for clarification of orders relating to investigations or examinations and possibly 
summonses.  

What are the concerns with such a proposal? Is there a risk that such a proposal would permit the 
subject of an investigation to participate in determining how the regulator can gather information or 
what witnesses the regulator may examine? What potential impact would this proposal have on the 
OSC’s ability to conduct joint investigations or otherwise cooperate with Canadian and international 
regulatory partners? Would this unduly delay investigations and examinations? Should this apply both 
to summonses and to investigation and examination orders? Should the proposed OSC adjudicator 
clarification power include both the power to vary or to revoke the orders or the summonses? 

The Taskforce also proposes that persons or companies subject to OSC summonses have more 
transparency about the entire process. The Taskforce understands that it is OSC staff’s practice to 
provide notice to persons or companies that have been the subject of an investigation when the 
investigation is closed and, as a part of a new pilot program, to facilitate an examination by providing 
certain documents to the persons served with a summons. 

What are commenters’ views on the following practices and proposals for procedural changes? 

• Should any changes be made to the process for providing notice to those who were served with an 
OSC summons when an investigation (or a defined subset of it) has been concluded? 

• Should certain documents be provided to persons served with a summons to attend for an oral 
examination to facilitate the examination? 

• Should there be an opportunity for persons and companies served with a summons to comply by 
initially producing a subset of responsive documents and to meet and confer with OSC Staff, with a 
view to attempting to refine or expedite the required production and timeline for production? 
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 Address concerns regarding the OSC’s use of contempt proceedings related to investigations and 
potential creation of offences for obstruction, including non-compliance with a summons 

Stakeholders have brought to the attention of the Taskforce that they are concerned with the OSC’s use of 
contempt proceedings as part of its investigations. There should be a reasonable opportunity for market 
participants to contest the possible use of contempt proceedings when attempting in good faith to engage in 
the investigation process. One reason for the OSC’s use of contempt proceedings relating to investigations is 
the absence in Ontario of an obstruction offence under the Securities Act, while such offences exist in the 
capital markets legislation of other provinces. 

A related proposal being considered by the Taskforce is to add offences for obstruction and non-compliance 
with a summons to the Securities Act so that the OSC would have additional tools other than contempt 
proceedings to address cooperation issues in investigations. 

Discussion:  

The Taskforce proposes that OSC Staff be required to obtain leave from the OSC tribunal before it is 
allowed to initiate contempt proceedings related to investigations. The Taskforce is also seeking 
feedback from commenters on the proposal to add an obstruction and a non-compliance with a 
summons offence to the Securities Act. 

What are the concerns with such proposals? Currently OSC Staff exercise prosecutorial discretion to 
enforce a summons by bringing a contempt application to the Superior Court. Should that discretion 
be limited by requiring OSC Staff to obtain leave from the tribunal first? Should the proposed 
requirement to obtain leave to initiate contempt proceedings be done in proceedings that are closed 
to the public? Should the Securities Act be amended to create new offences for obstruction and non-
compliance with a summons? If so, are there any benchmarks or parameters that should be engaged 
to ensure that a reasonable time is given for complying with a summons? 

 
 Broaden the confidentiality exceptions available for disclosing an investigation and examination order 

or a summons 

Generally, a person or company shall not disclose the content of an investigation or examination order or a 
summons except when the disclosure by a person or company is to: 

• the person’s or company’s counsel; and 

• the person’s or company’s insurer or insurance broker after meeting criteria set out in the Securities Act.  

Some stakeholders have indicated that additional disclosure exemptions should be permitted to reduce the 
regulatory burden and time spent filing a formal application and participating in a hearing process when 
seeking permission to disclose. 
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Discussion:  

The Taskforce proposes to incorporate additional confidentiality exceptions in the Securities Act to 
permit disclosure under expanded circumstances. This should be done while preserving the 
appropriate balance between not interfering with OSC investigations and permitting the earlier 
involvement of or notification to all the appropriate parties in an investigation.  

Would commenters consider the expansion of confidentiality and disclosure exceptions to be 
appropriate? Please provide feedback on who these exceptions should cover — the Taskforce would 
appreciate your views in particular about providing exceptions for disclosure of an investigation order 
or a summons served by the OSC to a company or an employee at a company to: (a) a prudential 
financial regulatory authority such as the Office of the Superintendent of Financial Institutions and 
equivalent regulators, (b) an expanded list of counsel where it would facilitate responses to 
investigation requests and summonses, (c) any person where the disclosure is necessary to comply 
with requests from OSC Staff or for sound corporate governance, such as the company’s internal 
compliance and governance officers, or (d) the company’s board of directors and senior management. 

 
 Ensure proportionality for responses to OSC investigations 

Given the potential burden imposed by OSC investigations, some stakeholders have indicated that there is a 
need to ensure that questions and requests for documents are subject to a reasonable or proportional 
threshold. 

Discussion:  

The Taskforce has heard from stakeholders that it is important that some limits apply to the response 
to the OSC’s investigations and examinations. The Taskforce proposes statutory amendments or other 
mechanisms to ensure that there is a reasonable or proportional threshold applicable to responses 
provided in investigations and examinations. One possibility is a statutory amendment providing that 
there is a “reasonable and proportionate” threshold to examination and inspection of documents or 
other things in investigations and examinations. 

What is the best way to introduce proportionality for responses to OSC investigations? What would 
be the concerns with proceeding with a statutory amendment and what other mechanisms could be 
considered? The Taskforce understands that OSC Staff are currently developing data delivery 
standards. What features would provide fairness in data requests? 
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 Clarify that requiring production of privileged documentation is not allowed 

Under common law, respondents always have the right to not produce documents that are privileged, and 
the Supreme Court of Canada has made this a quasi-constitutional right. In practice, the OSC does not collect 
privileged information. Nonetheless, some stakeholders have noted that further clarification is necessary, 
such that privileged documents must not be required to be produced in any circumstance during OSC 
investigations or examinations. 

Discussion:  

The Taskforce proposes to add language the Securities Act to specify that privileged documents must 
not be required to be produced during OSC investigations or examinations. On occasions where there 
is a challenge to the assertion of privilege, the Taskforce proposes that OSC procedures be modified 
to require immediate production of a privilege log. This could include the date, author, recipient and 
nature of thee document, the subjects it covers, and the specific basis for claiming privilege. 

Please provide feedback on any challenges or concerns you may have. 

 
 Implement OSC procedural change to provide an invitation to discuss OSC Staff’s proposed statement 

of allegations at least 3 weeks before initiating proceedings 

The Taskforce understands that the OSC has a longstanding process of providing notice to respondents that 
OSC Staff recommend initiating administrative proceedings. Currently the notice provision is two weeks. This 
notice ensures that, after an investigation, the OSC reach out to the respondent to discuss any infractions 
uncovered before initiating administrative enforcement proceedings. Stakeholders have raised the need to 
have discussions with OSC Staff about their concerns and a potential resolution prior to this notice. 

Discussion:  

The Taskforce proposes a procedural change whereby the OSC will invite respondents to discuss 
alleged infractions and a potential resolution with OSC staff at least three weeks before it delivers a 
notice that OSC staff will be initiating administrative enforcement proceedings. 

What are the concerns with this proposal? 
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 Promote prompt resolution of OSC enforcement matters by ensuring the confidentiality of dialogue 
between OSC Staff and parties under investigation, and protecting such investigated parties from 
liability for admissions made to the OSC in settlements and from liability for disclosing privacy-
protected information to the OSC in the context of an investigation 

The Taskforce has heard that certain parties under investigation by the OSC want to move towards a 
prompt resolution but may be practically impeded because of the existence of civil liability, including in 
class actions. Apart from no-contest settlements, OSC-approved settlement orders require admissions to 
be made. These admissions may be relied upon in subsequent civil proceedings, and it is possible that the 
substance of settlement discussions may be producible in civil lawsuits. Many parties view these risks and 
duties to stakeholders to more than offset incentives to resolve OSC proceedings promptly through 
cooperation. This may force investigated parties to conclude that they must await the resolution of related 
civil actions before meaningful engagement towards a resolution can occur. Further, privacy protection 
requirements may cause parties to be reluctant to voluntarily provide OSC Staff with certain information 
which may be required to drive towards a resolution without adequate protection from third party liability 
for doing so in good faith. 

Discussion:  

Reaching a resolution on enforcement matters is often in the best interests of both OSC Staff and 
significant market participants which have ongoing and continuous dealings with the OSC and need 
to demonstrate that they are generally compliant and abide by securities law, but may have been 
involved with isolated activities that are under scrutiny. 

The Taskforce proposes the development of statutory provisions that ensure the confidentiality of 
dialogue between OSC Staff and parties under investigation, and protect investigated parties from 
liability for admissions made to the OSC in settlements and from liability for disclosing privacy-
protected information to the OSC in the context of an investigation. Such protection from liability 
would prevent the use of admissions in class actions and other civil actions against the person who 
made the admissions. It would also restrict possible recourses for persons who are affected by the 
communication of their privacy-protected information to the OSC in the context of an investigation. 

What are the potential concerns with such provisions? What limits or exceptions should be considered 
when developing these statutory provisions? What are the implications for investors of restricting the 
use of admissions? Do civil lawsuits, including class actions, complement regulatory proceedings to 
achieve investor redress and deterrence? Please comment on pertinent freedom of information and 
privacy implications that should be considered. 
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Enhancing Investor Protection 

 Require that amounts collected by the OSC pursuant to disgorgement orders be deposited into court 
for distribution to harmed investors in cases where direct financial harm to investors is provable  

A statutory process to support the distribution of disgorged funds to harmed investors is important for 
investor protection in Ontario and is vital to the trust and confidence people have in the capital markets and 
in the OSC’s enforcement capabilities. It is important that ill-gotten gains recovered through the OSC’s 
collection efforts be distributed to the investors who were harmed, as investors may not be able to 
independently recover from the respondent. Recently, although it is not required to do so under the Securities 
Act, the OSC has used a Superior Court appointed receiver to distribute funds disgorged to the OSC in two 
test cases.  

Discussion:  

The Taskforce proposes requiring disgorgement order amounts collected by the OSC to be distributed 
to harmed investors through a court-supervised process in cases where there is sufficient evidence to 
establish that investors suffered direct financial harm. The process would be run by a Superior Court 
appointed receiver where significant funds are available for distribution. In circumstances where 
there are a small number of investors or funds, the Superior Court could appoint an OSC employee as 
administrator. 

The proposed model would apply to disgorgement amounts that are collected by the OSC only. It 
would not contemplate distribution of administrative penalties or voluntary payments to investors, 
which would continue to be allocated to third parties or used for other purposes authorized under 
the Securities Act. 

What are the commenter’s views about what the process should look like? For example, how can the 
process balance efficiency with fairness to individual claimants? What process should be used to 
resolve disputed claims? What criteria should the OSC use to determine when a receiver would be 
appointed or what amounts are too small to distribute to investors? How should the OSC 
communicate information relating to potential distributions?  
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Give the power to designated dispute resolution services organizations, such as the Ombudsman for 
Banking Services and Investments (OBSI), to issue binding decisions ordering a registered firm to pay 
compensation to harmed investors, and increase the limit on OBSI’s compensation recommendations 

In light of the ongoing COVID-19 pandemic, it is becoming even more necessary to implement a regulatory 
framework that protects everyday retail investors by enhancing the powers of dispute resolution services in 
Ontario, such as OBSI, by making their recommendations binding. Currently, after OBSI has investigated a 
complaint from a harmed investor, it conducts necessary analysis consistent with OBSI’s loss calculation 
policies and, where warranted, makes a recommendation for compensation. However, registered firms that 
have harmed retail investors sometimes refuse to follow OBSI’s recommendations or offer settlements that 
fall below OBSI’s recommendations. In these circumstances, the harmed investors’ only alternative is to resort 
to the courts, which may not be possible given the legal costs involved and the time it takes to pursue a civil 
action. There are several comparable jurisdictions that already provide a framework for investor redress 
through a binding ombudsman scheme, notably those in the U.K. and Australia.  

The OBSI $350,000 limit on compensation recommendations has not been increased in many years and is not 
adjusted for inflation. 

Discussion: 

The Taskforce proposes creating a regulatory framework that allows for the designation by the OSC 
of a dispute resolution service, such as OBSI, and makes the dispute resolution service’s decisions 
binding on a registered firm, if the harmed investor accepts the recommendation. The OSC would 
implement and oversee a comprehensive oversight regime for designated dispute resolution services 
and ensure necessary changes are made to the designated dispute resolution services’ processes to 
provide procedural fairness for registered firms and investors. 

The proposal would also require the development by the designated dispute resolution service of an 
independent internal appeals process. There would be no appeal to the OSC. Parties to a potential 
judicial review proceeding of an OBSI decision would be the registered firm and OBSI. 

Such a framework to provide redress to harmed investors, in particular retail investors that have been 
harmed and lost an amount too low to consider a court action, would increase investor confidence in 
the capital markets by assuring that investors are compensated, when warranted, for financial losses 
that relate to the trading or advising activity of a registered firm. 

Would commenters think that the proposal to give a designated dispute resolution services 
organization the power to issue binding decisions is appropriate? Are there other proposals that the 
Taskforce could consider to ensure retail investors who have been harmed and lost an amount too 
low to consider a court action are compensated? 

Do commenters consider OBSI to be suitably equipped to make binding decisions on complex capital 
markets matters, specifically on exempt market issues? What structural or governance requirements 
should the OSC impose on OBSI as part of the designation process? 
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 What should the maximum binding compensation amount per misconduct potentially imposed on a 
registered firm be considering that the objective is to provide compensation to retail investors who 
lost smaller amounts? Would there need to be a mechanism in place to avoid the risk that registered 
firms may be penalized more than once for the same misconduct if they are required to make a 
binding payment and are also subject to enforcement proceedings by the OSC or SROs? 

The Taskforce also proposes a one-time increase of the limit on OBSI’s compensation 
recommendations to $500,000 with subsequent increases every two years based on a cost of living 
adjustment calculation. For greater certainty, this proposal is separate from the proposal to provide 
the binding decision-making power to dispute resolution services organizations. 

Would commenters support such an increase to the limit on compensation recommendations? 
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Part 3: Path Forward 
3.1 Process for Making Submissions 

Written submissions addressing the questions in this consultation paper should be provided in electronic 
format (preferably Word or PDF) by email to CMM.Taskforce@ontario.ca. We would also welcome views from 
commenters on issues not reflected in the consultation paper. 

Please use subject line: Consultation — Modernizing Ontario’s Capital Markets. 

Submissions must be received on or prior to September 7, 2020.  

Please note that information submitted may be subject to disclosure under the Freedom of Information and 
Protection of Privacy Act. Please do not submit personal information or specific identifying details of 
individuals, companies or other entities unless the specific information is already publicly available. Please 
also note that the submissions may be publicly posted on the Ministry of Finance website. Please do not 
forward confidential information that you would not want to be made public. 

The feedback received will be used to inform the Taskforce’s final report to the Minister of Finance. 



48 CAPITAL MARKETS MODERNIZATION TASKFORCE  

Appendix: Taskforce Members Biographies 
Walied Soliman, Taskforce Chair, Canadian Chair, Norton Rose Fulbright 

Walied Soliman is the Canadian chair of Norton Rose Fulbright (NRF). He is also co-chair of NRF’s Canadian 
special situations team, which encompasses Canada’s leading hostile M&A, shareholder activism and complex 
reorganizations team. In addition, his practice focuses on mergers and acquisitions, restructurings, financings, 
corporate governance and structured products. Mr. Soliman was honoured as the 2019 Global Citizen 
Laureate by the United Nations Association in Canada. Key achievements include: in 2017, Mr. Soliman was 
the only lawyer recognized in the Globe and Mail's Report on Business Magazine Power 50 list; he is ranked 
as a leading Canadian corporate lawyer by both Chambers Canada and Lexpert Canada since 2016; and he 
was named one of the 25 most influential lawyers in Canada by Canadian Lawyer magazine in 2014. Among 
other philanthropic endeavours, Mr. Soliman is a board member of the Toronto SickKids Hospital Foundation. 

Rupert Duchesne, former CEO and Director of Aimia 

Rupert Duchesne retired in 2017 from Aimia Inc., where he was the founding CEO and a Director. 
Mr. Duchesne previously held officer positions at Air Canada, and in consulting. He is a board member of 
Mattamy Homes Inc., the Art Gallery of Ontario, the Luminato Festival, and the International Festival of 
Authors, and previously Alliance Atlantis and the Brain Canada Foundation. He is on the National Council of 
the C.D. Howe Institute. He is a Member of the Order of Canada. 

Wes Hall, Founder and Executive Chair, Kingsdale Advisors 

Wes Hall is an established innovator, entrepreneur, and philanthropist. As Executive Chairman & Founder of 
Kingsdale Advisors, he has been named one of Canada’s most powerful business people. He is also the owner 
of QM Environmental, Titan Supply, and Harbor Club hotel. In 2009, he was recognized with the Ernst & Young 
Entrepreneur of the Year award for Ontario, Canada. Mr. Hall is currently a director of SickKids Foundation 
and a board member of Pathways to Education and Toronto International Film Festival. In 2015, he was the 
recipient of the Vice Chancellor’s Award and in 2017 he received an honorary doctorate, both from the 
University of the West Indies. 

Melissa Kennedy, Executive Vice President and Chief Legal Officer, Sun Life 

Melissa Kennedy leads Sun Life’s legal, compliance, and government relations functions, is a member of the 
company’s most senior Executive Team, and the Executive Sponsor of Sustainability. Ms. Kennedy also chairs 
the boards of Sun Life’s Canadian and US asset management companies. Before joining Sun Life, she was 
previously SVP General Counsel for Ontario Teachers’ Pension Plan; VP Associate GC at CIBC and head of the 
litigation team at the OSC. In 1996, she was appointed by the Ontario government to the TVO board of 
directors and in 2014 to the province’s Technical Advisory Group on Retirement Security. She currently serves 
on the boards of the Asia Pacific Foundation; the Association of Corporate Counsel; and in 2020 was appointed 
as an expert advisor to the Task Force for a Resilient Recovery. 
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Cindy Tripp, Founding Partner, former Managing Director, Co-Head Institutional Trading of 
GMP Securities L.P. 

Ms. Tripp is an experienced financial services executive and one of the founding partners of GMP Securities 
L.P., where she was previously Managing Director, Co-Head Institutional Trading. She has overseen
institutional trading, retail trading, securities lending, foreign exchange and risk management. Ms. Tripp is a
former member of the board of Avante Logixx, former Chair of the Board of the Bishop Strachan School, a
Director of the Georgian Bay Land Trust, and a former board member of Toronto Financial Services Alliance.
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News & Events

FOR IMMEDIATE RELEASE
October 1, 2020

OSC and IIROC appeal for tips on abusive trading

TORONTO – The Ontario Securities Commission (OSC) and the Investment Industry Regulatory
Organization of Canada (IIROC) encourage the public to submit tips on potential abusive trading in
securities of Ontario reporting issuers, including illegal insider trading, market manipulation or
abusive short selling.

As outlined in joint whistleblower guidance (/documents/en/joint-osc-iiroc-whistleblower-
guidance.pdf) published today, the OSC and IIROC have reason to believe that certain market
participants may be engaged in abusive short selling practices. In particular, anyone with first-hand
knowledge or other specific and credible evidence about short selling into or ahead of public
offerings or private placements of Ontario securities is strongly encouraged to submit a tip.

Those who provide information to the OSC Whistleblower Program may be eligible for awards of
up to $5 million for tips that lead to an OSC enforcement action. For more on the OSC’s
Whistleblower Program, including award eligibility and how to submit a tip, visit:
http://www.officeofthewhistleblower.ca (http://www.officeofthewhistleblower.ca).

For more information about IIROC’s Whistleblower program, visit:
https://www.iiroc.ca/industry/Pages/whistleblower.aspx
(https://www.iiroc.ca/industry/Pages/whistleblower.aspx).   

IIROC is the national self-regulatory organization that oversees all investment dealers and their
trading activity in Canada’s debt and equity markets. IIROC carries out its regulatory
responsibilities under Recognition Orders from the provincial securities commissions that make up
the Canadian Securities Administrators (CSA).

 (//www.osc.gov.on.ca/en/home.htm)

https://www.osc.gov.on.ca/documents/en/joint-osc-iiroc-whistleblower-guidance.pdf
http://www.officeofthewhistleblower.ca/
https://www.iiroc.ca/industry/Pages/whistleblower.aspx
https://www.osc.gov.on.ca/en/home.htm


Contact (//www.osc.gov.on.ca/en/contactus_index.htm) | Legal
(//www.osc.gov.on.ca/en/statements_legal_index.htm) | Legislation
(//www.osc.gov.on.ca/en/SecuritiesLaw_legislation_index.htm) | Accessibility
(//www.osc.gov.on.ca/en/accessibility-osc_index.htm) | OSC Service Commitment
(//www.osc.gov.on.ca/en/About_service-standards_index.htm) | Français
(/fr/NewsEvents_nr_20201001_osc-and-iiroc-appeal-for-tips-on-abusive-trading.htm)

The mandate of the OSC is to provide protection to investors from unfair, improper or fraudulent
practices, to foster fair and efficient capital markets and confidence in the capital markets, and to
contribute to the stability of the financial system and the reduction of systemic risk.  Investors are
urged to check the registration of any persons or company offering an investment opportunity and
to review the OSC investor materials available at http://www.osc.gov.on.ca
(http://www.osc.gov.on.ca).

-30-

 
For OSC Media Inquiries: 
media_inquiries@osc.gov.on.ca
(mailto:media_inquiries@osc.gov.on.ca?
subject=Media%20Inquiry)
For OSC Investor and Industry
Inquiries:
1-877-785-1555 (Toll Free) 
inquiries@osc.gov.on.ca
(mailto:inquiries@osc.gov.on.ca)
For IIROC Media Inquiries: 
Andrea Zviedris: azviedris@iiroc.ca
(mailto:azviedris@iiroc.ca) 
416-943-6906

For IIROC Complaints and Inquiries: 
1-877-442-4322  (Toll Free) 
InvestorInquiries@iiroc.ca
(mailto:investorinquiries@iiroc.ca) 

 Follow us on Twitter
(https://twitter.com/OSC_News) 

 Like us on Linkedin
(https://www.linkedin.com/company/ontario-
securities-commission)

https://www.osc.gov.on.ca/en/contactus_index.htm
https://www.osc.gov.on.ca/en/statements_legal_index.htm
https://www.osc.gov.on.ca/en/SecuritiesLaw_legislation_index.htm
https://www.osc.gov.on.ca/en/accessibility-osc_index.htm
https://www.osc.gov.on.ca/en/About_service-standards_index.htm
https://www.osc.gov.on.ca/fr/NewsEvents_nr_20201001_osc-and-iiroc-appeal-for-tips-on-abusive-trading.htm
http://www.osc.gov.on.ca/
mailto:media_inquiries@osc.gov.on.ca?subject=Media%20Inquiry
mailto:inquiries@osc.gov.on.ca
mailto:azviedris@iiroc.ca
mailto:investorinquiries@iiroc.ca
https://twitter.com/OSC_News
https://www.linkedin.com/company/ontario-securities-commission
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The Ontario Securities Commission (“OSC”) and the Investment Industry Regulatory 

Organization of Canada (“IIROC”) encourage the public to submit tips on potential abusive 

trading in securities of Ontario reporting issuers, including illegal insider trading, market 

manipulation or abusive short selling. 

The OSC and IIROC have reason to believe that certain market participants may be engaged in 

abusive short selling practices and are particularly interested in tips relating to short selling into 

or ahead of public offerings or private placements of Ontario securities.  

Those who provide information to the OSC Whistleblower Program may be eligible for awards 

of up to $5 Million for tips that lead to an OSC enforcement action.   

You do not need to be a trader or trading firm employee to be a whistleblower. Anyone who has 

first-hand knowledge or other specific and credible evidence of securities law misconduct may 

qualify as a whistleblower.  

How might short selling constitute abusive trading? 

Market manipulation may include actions that improperly affect a stock’s price or volume. This 

may include short selling an issuer’s securities to negatively impact the price in advance of a 

public offering or private placement of that issuer’s securities.  Short selling involves the sale of 

securities that the seller does not own but has borrowed.  Abusive short sellers may seek to 

manipulate the price of a security lower into an offering so as to profit from the resulting price 

discrepancy between the short sale price and the offering price. 

If you are an Ontario small-cap or micro-cap issuer seeing misconduct in short selling ahead of 

public offerings or private placements, the OSC and IIROC encourage you to report such abusive 

activity. 

What is illegal insider trading? 

Illegal insider trading involves the misuse of material non-public information. When a person or 

company trades securities of an issuer while in a special relationship with the issuer and have 

knowledge of material, non-public information, it is illegal insider trading.  Tipping includes 

informing another person or company of such information when it is not necessary for business 

purposes. One example of illegal insider trading in conjunction with short selling might be 

individuals who trade on material non-public information about a proposed deal or the terms of 

the offering.  



How do I submit a whistleblower report? 

If you have knowledge of potential market abuse, there are two whistleblower programs to which 

you may submit your information.  More information about the OSC Whistleblower Program can 

be found on the OSC Whistleblower website, officeofthewhistleblower.ca. More information 

about the IIROC Whistleblower Program can be found on the IIROC Whistleblower Service 

website, iiroc.ca.  

Only the OSC Whistleblower Program offers awards for whistleblowers.   

The IIROC Whistleblower Service may direct whistleblowers, where appropriate, to submit their 

information to the OSC Whistleblower Program where they may be eligible for an OSC 

Whistleblower Award. 
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February 12, 2020 
 
Vanessa Countryman 
Secretary 
U.S. Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549-1090  
 
Re: Petition for Rulemaking on Short and Distort 
 
Dear Ms. Countryman:  
 

Petitioners signed below respectfully submit this petition for rulemaking pursuant to Rule 
192(a) of the Commission’s Rules of Practice.1 

I. Background 

Short selling serves a critical function in the capital markets by encouraging price discovery 
and preventing the formation of asset bubbles.2  But recent years have seen a rise in “negative 
activism,” a novel phenomenon which has flourished in the era of social media and algorithmic 
trading.3  The typical negative activist opens a large short position; disseminates sometimes 
aggressive negative opinion about a public company (often stopping just short of factual 
falsehoods) on Twitter and elsewhere, which induces a panic and run on the stock price;4 and 
rapidly closes that position for a profit, prior to the stock price partially or fully rebounding.5 

                                                
1 This petition arose out of by Professors John C. Coffee, Jr. and Joshua Mitts of Columbia Law School. Professor 
Mitts has served as an expert in connection with market manipulation cases involving short sellers. 

2 See, e.g., Merritt B. Fox et al., Law, Short Selling and the News: A Preliminary Report on an Empirical Study, 54 
N.Y. L. SCH. L. REV. 645 (2009) (finding that an increase in short selling predicts negative news the next day and 
summarizing the theoretical and empirical literature on short selling and price discovery). 

3 See, e.g., Barbara A. Bliss et al., Negative Activism, 97 WASH. U. L. REV. (forthcoming, 2019) (considering whether 
negative activism enhances price discovery); Joshua Mitts, A Legal Perspective on Technology and the Capital 
Markets: Social Media, Short Activism and the Algorithmic Revolution (working paper, 2019), 
https://ssrn.com/abstract=3447235 (arguing that negative activism may sometimes reflect fraud and manipulation). 

4 Professor Donald Langevoort has analogized inducing a market panic to teenage drag racing, arguing that 
“deliberately say[ing] or do[ing] something designed to take advantage of heuristic thinking by investors, thereby at 
least temporarily destabilizing the market price” should be deemed manipulation, despite the challenge with proving 
manipulative intent in these cases.  Donald C. Langevoort, Taming the Animal Spirits of the Stock Market: A 
Behavioral Approach to Securities Regulation, 97 N.W. L. REV. 135 (2002).  For this reason, we advocate that the 
Commission engage in affirmative rulemaking in settings where it may be difficult to prove manipulative intent. 

5 This sort of trading strategy was identified over twenty years ago by Professor Zohar Goshen.  See Zohar Goshen, 
Fraud and Manipulation: Fraternal Twins, MISHPATIM 591 (1999) (in Hebrew).  It is similar to what Professor Merritt 
Fox and co-authors have characterized as “misstatement manipulation.”  Merritt B. Fox et al., Stock Market 
Manipulation and Its Regulation, 35 YALE J. ON REG. 67, 111 (2018).  These have often been termed “scalping” 
schemes, which involve making statements that lead to investors to purchase or sell a stock, while failing to disclose 
a position or an intent to trade in the opposite direction of one’s recommendation.  See, e.g., James Cox, Insider 
Trading Regulation and the Production of Information: Theory and Evidence, 64 WASH. U. L. Q. 475 (1986) (“[T]he 
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For a recent example, on August 15, 2019, Harry Markopolos accused General Electric of 

being “A Bigger Fraud than Enron.” Specifically, Mr. Markopolos (the first to publicly proclaim 
that Bernie Madoff was running a giant Ponzi scheme) produced a lengthy report that alleged a 
$38 billion accounting fraud at G.E. The key claims were that G.E. was “hiding $29 billion in 
Long-Term Care Losses” with respect to its insurance operations and was also concealing “$9.1 
billion in Baker Hughes losses.”  When these disclosures hit the market in a well-orchestrated blitz, 
G.E.’s stock price fell from a close of $9.01 the prior day to a low of $7.76 per share on August 
15 (when over 400 million G.E. shares were traded). Overall, G.E.’s stock price dropped 21 percent 
throughout August, while the Dow Jones Industrial Average fell only 1.7 percent that month.  
 

Yet G.E.’s stock price subsequently rebounded and recovered most of August’s losses.  By 
November 2019, GE’s stock price was trading over $10 a share. Most analysts, investment banks 
and reporters came to the conclusion that the Markopolos report was unfounded.6  Just one month 
later, the website gefraud.com was taken down and replaced by a “403 Forbidden” error page,7 
highlighting the short-lived and possibly negligent nature of Markopolos’s claims. 

 
At the outset, Mr. Markopolos disclosed that he had “entered into an agreement with a 

third-party entity to review an advance copy of the Report in return for later-provided 
compensation,” which would be “based on a percentage of the profits resulting from the third-
party entity’s positions in” G.E. securities and derivatives.”  However, no disclosure was given as 
to when such “third-party entity” closed its position following the posting of the Markopolos 
report.  It is possible that the third-party entity had closed its position even prior to the close of 
trading on the day of the report. 
 

Research shows that the GE-Markopolos episode is not a one-off phenomenon.  A study 
of pseudonymous short attacks on public companies by one of us has found that these attacks are 
followed by price declines and sharp reversals.8  These data suggest that these patterns are likely 
driven by manipulative stock options trading.  Among 1,720 pseudonymous attacks on mid- and 
large-cap firms from 2010-2017 there is over $20.1 billion of mispricing. These reversals seem to 
persist because pseudonymity allows manipulators to switch identities without accountability.   
 

                                                
violation in scalping cases is the nondisclosure of the advisor's purchase and intent to sell after the recommendation 
is published. . . . A recommendation, therefore, is the sine qua non of a scalping violation.  Prior to a recommendation, 
the advisor's isolated purchase is devoid of informational content. After a recommendation is proffered, the advisor's 
trading activity, past and future, has great meaning to investors assessing the recommendation's authenticity.”).  

6 See, e.g., Al Root, Wall Street Is Shrugging Off Allegations of GE Accounting Fraud, BARRON’S, Sep. 4, 2019, 
https://www.barrons.com/articles/wall-street-comfortable-with-ges-accounting-shrugs-off-markopolos-report-
51567525632. 

7 Al Root, The Website Alleging GE Accounting Fraud Just Disappeared, BARRON’S, Sep. 26, 2019, 
https://www.barrons.com/articles/website-alleging-ge-accounting-fraud-disappears-51569540660 

8 Joshua Mitts, Short and Distort (Columbia Law & Econ. Working Paper No. 592, 2019), 
https://ssrn.com/abstract=3198384.  
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This evidence highlights shortcomings of the current regulatory framework as applied to 
manipulative short selling.  We petition the Commission to employ its rulemaking power under 
Sections 10(a)(1) and 10(b) of the Securities Exchange Act of 1934 as follows: 
 
• First, precisely because there is no duty to disclose one’s short position, we ask the 

Commission to impose a duty to update promptly a voluntary short position disclosure which 
no longer reflects current holdings or trading intention. 
 

• Second, we ask the Commission to clarify that rapidly closing a short position after publishing 
(or commissioning) a report, without having specifically disclosed an intent to do so, can 
constitute fraudulent scalping in violation of Rule 10b-5.  We further propose that a safe harbor 
be drafted which would allow for closing a position at a price equal to or lower than a valuation 
stated, expressly or impliedly, by a short seller. 

 
We discuss each of these in turn. 

II. We ask the Commission to impose a duty to update promptly a voluntary short 
position disclosure which no longer reflects current holdings or trading intention.  

The case law is clear that merely taking a large short position is insufficient to establish 
market manipulation.9  Moreover, one can disagree with a short seller’s analysis, but strongly 
stated opinions are not fraudulent on their own.  However, a negative activist typically goes further, 
claiming not just that investors should sell the stock, but that the activist itself is posed to profit if 
the share price declines and lose if the share price rises.10 

 
The truthful disclosure of an activist’s short position can enhance price discovery.  The fact 

that a short seller with a credible track record in identifying fraudulent companies has opened a 
short position in a new stock may very well “alter the total mix of information made available”11 
by aligning the activist’s reputation and economic incentives with its analysis.  This is likely why 
many investors sell shares following a report by a negative activist but may be less quick to do so 
upon encountering a “sell” rating by an ordinary analyst who lacks such “skin in the game.” 

 
It is precisely for this reason that the Commission should vigilantly ensure that short 

position disclosure, when voluntarily initiated by a short seller, remains truthful and accurate. We 
are not advocating that the Commission mandate the disclosure of short positions.  However,  when 
a short seller has chosen to disclose a short position, failure to disclose that the position has been 
closed is doubly misleading: first, because the statement that the activist has a short position is 
literally no longer true; and second, because, the author’s negative opinion lacks the “skin in the 
game” element that gives market participants reason to believe the underlying claims are true.  
                                                
9 ATSI Communications v. Sha’ar Fund, Ltd., 493 F.3d 87, at 101 (2d Cir. 2007). 

10 See, e.g., Muddy Waters Research, MW is Short OSI Systems (NASDAQ: OSIS), 
https://www.muddywatersresearch.com/research/osis/mw-is-short-osis/ (“We are short OSI Systems, Inc. 
(OSIS.US) because we think it is rotten to the core.”).  

11 Basic, Inc. v. Levinson, 485 U.S. 224 (1988). 
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At present, it is unresolved whether short sellers are subject to a duty under federal 

securities law to update a position disclosure which has been voluntarily initiated by the short 
seller but no longer reflects current holdings or trading intention.  While the Second Circuit 
recognized a “duty to update” statements rendered false by intervening events in In re Time Warner 
Securities Litigation, the Seventh Circuit has categorically rejected any such duty,12 and 
commentators have pointed out that courts rarely find the violation of such a duty in individual 
cases.13 

 
For this reason, we call on the Commission to engage in affirmative rulemaking which 

imposes a duty to update promptly a voluntary short position disclosure which no longer reflects 
current holdings or trading intention.14  We propose that the Commission define the term 
“promptly” as in Regulation FD: “as soon as reasonably practicable (but in no event after the later 
of 24 hours or the commencement of the next day's trading on the New York Stock Exchange).”15  
That standard is generous compared to Regulation FD, which gives a 24-hour grace period to 
rectify selective disclosures of material nonpublic information only when such disclosures are 
unintentional, whereas intentional disclosures must be shared with the public immediately.  Here, 
a change of current holdings or trading intention is deliberate, not inadvertent. 

 
The Commission has been granted express authority to enact such a rule by Section 

10(a)(1) and Section 10(b) of the Securities Exchange Act of 1934.  Section 10(a)(1) grants the 
Commission broad authority to prescribe rules governing the effectuation of short sales and stop 
loss orders, which does not require any showing of scienter or fraudulent intent.16  Moreover, 
Section 10(b) grants the Commission broad authority to enact antifraud rules.17  The failure to 
update a voluntary short position disclosure which no longer reflects current holdings or trading 
intention is a deceptive device or contrivance and thus may be prohibited pursuant to the 
Commission’s rulemaking authority under both Sections 10(a)(1) and 10(b). 
 
                                                
12 Gallagher v. Abbott Laboratories, 269 F.3d 806, 808 (7th Cir. 2001). 

13 See, e.g., Bruce Mendelsohn & Jesse Brush, The Duties to Correct and Update: A Web of Conflicting Case Law 
and Principles, SEC. REG. L. J. 67 (Spring 2015).  

14 This solution was first proposed by Professor John C. Coffee, Jr. in a New York Law Journal column on September 
18, 2019.  See John C. Coffee, Jr., Markopolos, G.E. and Short Selling as Negative Activism, NEW YORK L. J., Sep. 
18, 2019 (“The SEC could make clear that a short seller who has published critical negative research and announced 
its short position must disclose immediately when it closes out its short position. That would inform the market that 
the short seller may no longer hold its prior position. This disclosure obligation would not be satisfied by a simple 
boilerplate statement by the short seller that it might, sometime in the future close out its short position.”). 

15 17 C.F.R. § 243.101(d). 

16 15 U.S.C. § 78j(a)(1).  Section 10(a)(1) could thus support a more prophylactic rule governing short position 
disclosure than could be adopted by the Commission with respect to transactions other than short sales. 

17 15 U.S.C. § 78j(b) (rendering unlawful “to use or employ, in connection with the purchase or sale of any security 
registered on a national securities exchange or any security not so registered . . . any manipulative or deceptive device 
or contrivance in contravention of such rules and regulations as the Commission may prescribe as necessary or 
appropriate in the public interest or for the protection of investors”). 
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We further urge the Commission to make clear that this disclosure obligation would not be 
satisfied by a simple boilerplate statement by the short seller that it might, sometime in the future, 
close out its short position.  Instead, the Commission should require that the short seller provide 
as much detail as necessary in order to clarify that a prior position disclosure no longer reflects 
current holdings or trading intention.  For example, the Commission should make clear that 
voluntarily making a statement like “we are short [company name]” imposes a duty to announce 
when the activist no longer stands to profit from a decline in the share price, e.g., when the activist 
has closed the short position or purchased call options, swaps or other derivative securities which 
serve as a hedge against economic exposure to a decline in the share price. 

III. We ask the Commission to clarify that rapidly closing a short position after 
publishing (or commissioning) a report, without having specifically disclosed an intent to 
do so, can constitute fraudulent scalping in violation of Rule 10b-5.   

Courts have long held that newspaper columnists are subject to a duty to disclose their 
intent to close a position after advocating the purchase or sale of a stock.  In Zweig v. Hearst Corp., 
the Ninth Circuit found that a newspaper columnist violated Rule 10b-5 by failing to disclose his 
ownership of the underlying security and “his intent to sell when the market price rose:”18  

 
Columnists . . . ordinarily have no duty to disclose facts about their personal financial 
affairs or about the corporations on which they report. But there are instances in which 
Section 10(b) and Rule 10b-5 require disclosure. Here . . . the defendant assumed those 
duties when, with knowledge of the stock's market and an intent to gain personally, 
he encouraged purchases of the securities in the market. Campbell should have told his 
readers of his stock ownership, of his intent to sell shares that he had bought at a 
discount for a quick profit, and of the practice of having his columns reprinted verbatim 
as advertisements in the financial journal in which he had an interest.19 

 
The Zweig anti-scalping rule has been applied repeatedly over the ensuing decades, with the U.S. 
District Court for the Southern District of New York recently holding in a 2017 decision that 
“scalpers have a duty to disclose their financial interests in touted securities so that their 
promotional materials are not materially misleading.”20   
 

                                                
18 94 F.2d 1261, 1268 (9th Cir. 1979). 

19 Id. (emphasis added). 

20 SEC v. Thompson, 238 F.Supp. 575, 590 (S.D.N.Y. 2017) (aggregating case law on position disclosure); see also 
Mausner v. Marketbyte LLC, No. 12-cv-2461-JM (NLS), 2013 WL 12073832, at **7–8 (S.D. Cal. Jan. 4, 2013) 
(publishers of an online newsletter had a duty to disclose that companies whose stock they touted compensated them 
in cash, company stock, or both); United States v. Cannistraro, 800 F.Supp. 30, 82 (D.N.J. 1992) (brokers' statements 
regarding certain securities “were rendered incomplete and misleading in that they failed to provide the complete 
picture, i.e., that the author and disseminators of the statements were financially interested in the success of the 
securities in the market.”); S.E.C. v. Blavin, 557 F.Supp. 1304, 1312 (E.D. Mich. 1983), aff'd, 760 F.2d 706 (6th Cir. 
1985) (unregistered investment advisor's “failure to disclose his substantial ownership of stock in the companies he 
was touting, and his intent to sell them soon after recommending that they be bought, was a material omission in 
violation of § 10(b).”)." 
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The Commission has recently pursued a similar theory in the matter of Lidingo Holdings, 
where the U.S. District Court for the Western District of Washington found that the Commission’s 
allegations were sufficient to state a claim for violation of Section 10(b) when a defendant 
“engaged in scalping activity wherein  he purchased issuer stock just prior to publishing an article 
about the issuer, then sold the stock at a profit soon after his article was published, which was 
contrary to the advice he gave in his articles advocating holding for the long-term.”21 
 

Nonetheless, we are unaware of any scalping cases which have been brought by the 
Commission against short sellers to date.  We recognize this may reflect a certain reticence by the 
Division of Enforcement to apply a scalping theory beyond the traditional setting of stock 
promotion (“touting”).  We therefore urge the Commission to clarify by rule that liability for 
fraudulent scalping applies to any individual who encourages the sale of a security and purchases 
shares “for a quick profit” soon after an article is published, while failing to specifically disclose 
intent to do so.  This is a simple adaptation of the Ninth Circuit’s holding in Zweig to short selling.   

 
As before, this disclosure obligation would not be satisfied by a simple boilerplate 

statement by the short seller that it might, sometime in the future, close out its short position.  To 
be clear, we are not suggesting, as some have,22 that the Commission require that short sellers hold 
a position for any duration of time to avoid liability.  Rather, our proposal focuses solely on 
ensuring adequate disclosure. 

 
Finally, we recognize that the possibility of liability for fraudulent scalping may chill 

legitimate criticism of public companies by short sellers, who serve an important function in the 
capital markets.  We thus propose that the Commission adopt a safe harbor which allows for short 
sellers to close a position at a price equal to or lower than a valuation stated expressly or impliedly.   

 
The rationale for this safe harbor is straightforward: when a negative activist states that a 

company is worth a given valuation, investors may sell the company’s securities until the share 
price reaches the given price target.  When a short seller closes its position at a share price equal 
to or lower than a stated valuation, he or she furthers price discovery by making it more likely that 
the share price reflects that proffered valuation.   

 
On the other hand, when a short seller states that a company is worth a given valuation but 

purchases the stock at a price higher than the indicated valuation, the short seller is not furthering 
price discovery.  Rather, the short seller is buying at the same time that he or she is encouraging 
other investors to sell. 
 

To be sure, short sellers may have legitimate, non-fraudulent reasons for closing a position 
before the company’s share price reaches an express or implied stated valuation, such as risk 

                                                
21 SEC v. Lidingo Holdings, Order Granting In Part and Denying In Part Motion to Dismiss, Case No. C17-1600 
RSM, ECF No. 73 (W.D. Wash. May 11, 2018). 

22 See Joshua Mitts, A Legal Perspective on Technology and the Capital Markets:  Social Media, Short Activism and 
the Algorithmic Revolution (working paper, 2020), at *15 (“[A] rule that requires traders to hold a position until the 
market has reached a consensus as to the value of the stock can be justified under the rational view that to do otherwise 
is weakly suggestive of manipulative intent.”). 
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management or liquidity needs.  However, in general, price discovery would be furthered by 
encouraging short sellers to communicate valuations which are consistent with their internal 
trading plans.  Consistency between what a negative activist says and does reduces the likelihood 
of overreaction by public-company shareholders and makes it more likely that the share price 
reflects the true, fundamental value of the information produced by the short seller. 

 
By promulgating the proposed safe harbor, the Commission would give negative activists 

confidence that a well-researched short thesis, which advocates that the firm’s stock is overvalued 
by a given amount, can be freely traded upon at or below the indicated valuation.  On the other 
hand, short sellers who use words like “insolvent,” “bankrupt” or “zero” to characterize a public 
company would be unable to enjoy such the benefit of the safe harbor.  However, such negative 
activists would not necessarily be subject to liability for fraudulent scalping unless they purchased 
shares for a profit soon after the article was published and failed to disclose their intent to do so. 
 
 Finally, we leave to the Commission to resolve more complicated settings such as when a 
short seller should be deemed to have commissioned a report by someone else (as in the 
GE/Markopolos case).  At minimum, we suggest that the Commission indicate that a speaker who 
is compensated by a short seller must disclose any compensation and acknowledge that he or she 
is subject to a potential conflict of interest.   
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Abstract

Pseudonymous attacks on public companies are followed by stock price declines and sharp

reversals. These patterns are likely driven by manipulative stock options trading by

pseudonymous authors. Among 1,720 pseudonymous attacks on mid- and large-cap firms

from 2010-2017, I identify over $20.1 billion of mispricing. Reputation theory suggests

these reversals persist because pseudonymity allows manipulators to switch identities with-

out accountability.
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1 Introduction

Anonymous political speech has a celebrated history (Publius, 1787) and has long enjoyed

strong protections under the U.S. Constitution.1 But there is a dark side to pseudonymity:

fictitious identities can wreck havoc in financial markets. A large literature in economics

examines why markets are vulnerable to rumors and information-based manipulation (Ben-

abou & Laroque, 1992; Van Bommel, 2003; Vila, 1989). In a review of this body of work,

Putniņš (2012) emphasizes the importance of reputation: “if market participants are able to

deduce that false information originated from a manipulator, the manipulator will quickly

be discredited and the manipulation strategy will cease to be profitable.” Pseudonymity

undermines these reputational sanctions, allowing manipulators to exploit investors’ trust,

profitably distort stock prices, and switch fictitious personas with impunity.

In this paper, I show how pseudonymity undermines reputational accountability in

financial markets. I examine 2,900 attack articles against mid- and large-cap firms pub-

lished on a website, Seeking Alpha, and show that pseudonymous ones are followed by

stock-price declines and sharp reversals, leading to over $20.1 billion in mispricing. I em-

ploy propensity-score matching between pseudonymous and real-name attacks and use a

triple-difference design to show abnormal put options trading with publication. On the

day of publication, two measures of options trading—so-called “open interest” (number

of outstanding contracts) and total trading volume—rise for put options written on the

target of a pseudonymous article, as compared to call options. While I cannot prove that

the pseudonymous author is trading, the universe of potential traders is small: only that

1In the words of Justice Stevens, “Anonymity is a shield from the tyranny of the majority.” McIntyre
v. Ohio Elections Com’n, 514 U.S. 334, 357 (1995) (citing J. S. Mill, On Liberty, in On Liberty and
Considerations on Representative Government 1, 3-4 (R. McCallum ed. 1947)).

2
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author, his or her tippees, or possibly the Seeking Alpha editorial staff,2 know an article is

forthcoming.

During the second to fifth day following publication, the trading activity in call options

written on the target of a pseudonymous article increases, relative to put options, as mea-

sured by open interest and trading volume. In the absence of informed or manipulative

trading, one would expect that the open interest and trading volume of these contracts

would remain similar, on average, across these periods. Indeed, for both of these measures,

calls and puts follow parallel trends in the preceding days, strengthening the inference that

the divergence in open interest and volume is causally attributable to informed or manip-

ulative trading accompanying the article. Following Cremers & Weinbaum (2010), I show

these periods are indicative of informed trading as measured by deviations from “put-call

parity” (a measure of option pricing). A textual analysis suggests that provocative article

content is unlikely to be driving these price reversals. The words and phrases correlated

with pseudonymous authorship do not refer to fraud or similar evocative improprieties.

Fox et al. (2018) show that “liquidity suppliers will increase their spreads to compensate

for the prospect of losing money to misstatement manipulators.” I test this proposition by

examining how market makers adjust bid/ask spreads in anticipation of informed buying

during the reversal period. While the publication of the article comes as a surprise to

market makers, they can anticipate the possibility of selling to an “informed buyer” who

purchases in anticipation of a post-publication price correction. I show that a strong

negative abnormal return on the publication day is linked to an increase in bid/ask spreads

until two days post-publication, when call options trading is expected to commence.

A central contribution of this paper is to test the predictions of the theoretical literature

2 As a matter of policy, Seeking Alpha prohibits editors from trading ahead of a forthcoming article.
https://seekingalpha.com/page/seeking-alpha-conduct-and-investment-policy
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on reputation (Benabou & Laroque, 1992; Van Bommel, 2003; Vila, 1989). I show that

pseudonymous authors may be manipulating markets when they are perceived as non-liar,

i.e., when the author had non-reversals in the past, on average, or has no history. First-

time authors must be perceived as non-liars in a Bayesian model. Pseudonymous authors

“disappear” after the market realizes fraud is taking place, enabling them to switch to

a new identity. In the Online Appendix, I show that switching pseudonymous identities

leaves subtle traces of writing style detectable using stylometry, a method of authorship

attribution in computational linguistics.

These price reversals persist because investors learn which authors are liars. In an

equilibrium without learning, investors presciently anticipate the probability of fraud, and

the price does not reverse on average even when fraud occurs. However, in a learning

model like Benabou & Laroque (1992), rational investors can erroneously estimate the

chance of fraud, incorrectly concluding that a pseudonym might be telling the truth as

long as the pseudonym has not been revealed to be a liar. A large literature on dynamic

asset pricing shows how current equilibrium prices reflect investor beliefs conditional on

available information, and these beliefs update as new information arrives (Detemple, 1986;

Pastor & Veronesi, 2009). In effect, a fraudster “teaches” the market to believe the wrong

probabilities.

Some may wonder if pseudonymous activists are simply making honest mistakes rather

than engaging in intentional manipulation. To be sure, a study of aggregate data does

not establish the mens rea required to hold a given defendant liable for securities fraud.

But I present evidence of abnormal trading prior to the article’s publication date. I show

that put option open interest rises on the day of the attack, but because open interest

is reported as of 9am and thus lagged by one day, this is direct evidence of abnormal

4
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options trading the day before publication of the article. Similarly, I show that this sort of

options trading occurs when pseudonymous authors establish credibility under a fictitious

identity, as suggested by reputation theory. It is difficult to understand why pseudonymous

authors would be especially prone to mistakes after establishing credibility under fictitious

identities—and precisely when they are trading in advance of publication of the article.

This article contributes to an emerging literature on the link between media and mar-

kets. Kogan et al. (2018) show that the publication of “fake news” on social media, blogs

and similar outlets is followed by temporary price impact and reversals for small firms, but

not for mid- or large-cap firms. Unlike Kogan et al. (2018), I focus on analysis pieces by

short sellers rather than factually false articles. And while they do not identify pseudony-

mous authors nor consider options trading, Kogan et al. (2018) show that managers of

small- and mid-cap firms may be engaging in market manipulation by issuing press releases,

filing Form 8-K disclosures and engaging in insider trading.

Prior work has studied enforcement actions brought against manipulators of over-

the-counter and small-cap stocks via spam and message boards (Aggarwal & Wu, 2006;

Antweiler & Frank, 2004; Frieder & Zittrain, 2007). But these forums are characterized

by anonymity rather than pseudonymity, that is, they do not provide a way to establish a

reputation under an assumed name. Options trading is often non-existent for OTCs and

thinly traded small-caps. Nonetheless, consistent with my findings, Renaulta (2018) ex-

amine over 7 million posts on Twitter and find that a burst of social media activity about

small-caps is followed by a price increase and subsequent reversal over the next week.

My findings also speak to the large body of work on informed trading in options mar-

kets (Augustin et al. , 2016a,b; Chakravarty et al. , 2004; Easley et al. , 1998). Cremers

& Weinbaum (2010) find that deviations from put-call parity predict future stock returns:

5
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stocks with more expensive calls outperform stocks with more expensive puts. An et al.

(2014) examine the joint cross section of stocks and options, and find that implied volatility

predicts future stock returns, as suggested by a rational model of informed trading. Con-

sistent with this literature, I show that targets of pseudonymous attacks undergo similar

deviations from put-call parity in the days accompanying the attack.

Finally, this article relates to the growing literature on activist short selling. Appel

et al. (2018) find that the increasing disclosure of short positions by activist hedge funds

is linked to sharp stock-price declines. Ljungqvist & Qian (2016) explain the revelation of

“research” by short sellers as a consequence of limits to arbitrage on the short side, which

motivates the study of short campaigns in particular. Zhao (2018) identifies a correlation

between being targeted by activist short sellers and firm characteristics like overvaluation

and uncertainty. Unlike Zhao (2018), I consider the link between pseudonymous short

attacks and market manipulation, and do not consider why activist short sellers might

target certain firms and not others. Wong & Zhao (2017) shows that the targets of short

activism experience a subsequent decline in investment, financing and payouts. Campbell

et al. (2017) find that position disclosures by activist short sellers are linked to differences

in short-run returns and are not interpreted by investors as evidence of bias.

Legal constraints on short selling have long been known to reduce price efficiency (Beber

& Pagano, 2013; Boehmer et al. , 2013; Comerton-Forde & Putniņš, 2008; Saffi & Sigurds-

son, 2010), and Fox et al. (2009) show that short selling one day predicts negative news

the next. The Securities and Exchange Commission has justified short-selling restrictions

out of a concern that some shorting could be “manipulative or abusive.”3 My findings

suggest that short attacks carried out by pseudonymous authors may indeed be manip-

3https://www.sec.gov/divisions/marketreg/mrfaqregsho1204.htm.
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ulative, justifying greater regulatory scrutiny. And as I explain in the Online Appendix,

pseudonymous attacks pose unique challenges for the law of securities fraud.

2 Anecdotal Example

Insulet Corporation (NASDAQ: PODD) is a publicly traded medical device manufacturer

based in Billerica, Massachusetts with a market value of $5.8 billion as of May 2018. Insulet

manufacturers the Omnipod insulin pump, which gives diabetics an alternative to multiple

daily insulin injections. On November 29, 2016, an article about Insulet was published

on the website Seeking Alpha, a platform for investors to author article-length blog posts

about public companies.4 The article had a salacious title: Insulet Investors Being Kept

In The Dark, CEO Alleged To Encourage Questionable Sales Techniques, and claimed (1)

to have “obtained evidence of yet another whistleblower payoff,” (2) the “CEO allegedly

directed employees to bribe physicians” and (3) “multiple sell-side analysts claimed CEO

deceived investors by not fully disclosing the extent of Omnipod product defects and prior

management’s fraudulent acts.”5

There is no immediate indication that this article contains false statement of material

facts, which could give rise to liability under Rule 10b-5 and defamation law as discussed in

the Online Appendix. The reason is that the article draws its factual claims very narrowly.

For example, the article claims that there is “evidence” of a whistleblower payoff, without

characterizing the quality or reliability of such evidence. The article states that one Mr.

Olivia “met with a member of PODD’s compliance team . . . to voice his objections

to [the CEO’s] repeated instructions to conduct unlawful acts.” The article then points

4http://www.seekingalpha.com
5https://seekingalpha.com/article/4026931-insulet-investors-kept-dark-ceo-alleged-encourage-questionable-sales-techniques-significant
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to the fact that Mr. Olivia settled his claim with the company: “On September 15,

2016 PODD successfully obtained approval from the court to seal certain documents and

content included within the original complaint filed by the plaintiff, Raul Oliva. It appears

as though PODD and Mr. Oliva settled this legal action. Otherwise Mr. Oliva would not

have consented to any portion of the court documents associated with the Oliva Complaint

being sealed.” This is listed under the heading “Another PODD cover-up and apparent

pay-off of a whistleblower,” and is the only evidence given by the author as to the existence

of whistleblower payoff.

While the author is thus clearly speculating both as to the existence of a settlement

agreement and the payoff, this sort of speculation has a loose evidentiary foundation—but

not a non-existent one. Similarly, the article refers to “allegations” of bribery and “claims”

by analysts. The factual statement that there were allegations and claims may very well be

literally true–even if the underlying allegations and claims are entirely false. As discussed

in the Online Appendix, the absence of statements that rise to the level of actionable fraud

or defamation is one explanation for the persistence of this phenomenon.

The article was written by an author named “SkyTides,” a pen name for a pseudony-

mous blogger on Seeking Alpha. The platform proudly encourages pseudonymity, pointing

out that “regulations at their workplace or other factors” prevent “some contributors [from]

revealing their real names. In addition, many well-known, veteran stock market bloggers

(some of the finest, in fact) write under a pseudonym.”6 The profile page for SkyTides

reveals nothing about who this author actually is, as shown in Figure 2.

[ Figure 2 ]

One might assume that markets would pay little attention to a pseudonymous author like

6https://seekingalpha.com/page/policy_pseudonymous_contributors
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SkyTides. After all, unlike an identifiable author posting under a real name, it is hard

to hold SkyTides accountable for authoring misleading or inaccurate information. These

kinds of pseudonymous postings seem like a quintessential example of “cheap talk” lacking

credibility (Farrell & Rabin, 1996): pseudonymity makes it virtually costless for SkyTides

to lie, so rational investors should ascribe little, if any, weight to what SkyTides says.

However, immediately following the posting of SkyTides’ article on November 29, 2016,

the price of Insulet’s stock fell by over 7% from $35.21 on November 28 (the day before the

article’s publication) to $32.77 on December 1 (two days after the article’s publication).

One might conclude that SkyTides was simply right – perhaps Insulet had some serious

problems, and the market recognized this by bidding down the price of Insulet’s stock.

Indeed, SkyTides proudly touted this decline on their homepage.7 But then a curious

thing happened: Insulet’s price climbed right back up on December 5th (four trading days

after publication), and rose higher than where it closed before SkyTides’s article was posted.

Figure 3 shows how Insulet’s stock price displays a “V” pattern centered on the publication

of SkyTides’ article on 11/29:

[ Figure 3 ]

A decline of over 7% is highly unlikely to have been caused by random chance. And there is

evidence that Insulet’s stock price was subjected to manipulative options trading alongside

the publication of the article. Put and call options are contracts that allow investors to

make bets that a company’s stock price will rise or fall, respectively. These bets are high

risk, high reward: if the stock price goes up, the value of a call option increases by a lot, but

if it goes down, the call option becomes virtually worthless. Trading in options suggests

someone has information about which way the stock price will go, and has served as a basis

7http://www.skytides.com/
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for insider trading cases brought by the SEC (Augustin et al. , 2016a,b; Chakravarty et al.

, 2004; Meulbroek, 1992).

Figure 4 plots the number of outstanding put and call option contracts on Insulet’s

stock in the days before and after the publication of SkyTides’ article which are nearly

“at-the-money,” i.e., they have an absolute “delta” between 0.45 and 0.55. A “delta” is a

measure of the likelihood that an option will close in the money, and an absolute delta of 0.5

implies that the option is exactly at-the-money, i.e., is just as likely to expire in-the-money

as out-of-the-money. Augustin et al. (2016a) explains why it is prohibitively expensive for

informed investors to trade deeply out-of-the-money options.

[ Figure 4 ]

Figure 4 shows a large purchase of put options the day before the article’s publication8,

which pay off if the stock price declines (which it did), and a sale of those options thereafter,

which would cause the stock price to rise (which it did). That kind of well-timed options

trading suggests that someone knew the article was about to be published, and that the

price would revert to its prior level thereafter because the article did not contain sufficient

information to bring about a downward revision in the price of the magnitude observed

on the day of publication. Indeed, while the subsequent rise in the price could have been

driven by public arbitrageurs, nobody knew the article was forthcoming except the author,

his or her tippees, or possibly the Seeking Alpha editorial staff,9 so the put options are

especially suspicious.

SkyTides-Insulet is hardly an isolated case. Short sellers have increasingly embraced this

kind of pseudonymous online activism. Two lawyers at Ropes & Gray LLP recently wrote

8Open interest is lagging by one day, so options reported on 11/29 were actually purchased on 11/28.
9For more on Seeking Alpha’s policy against front-running by editors, see note 2 supra.
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that “pseudonymous online hit pieces against public companies have become an increasingly

common and effective form of short activism,”10 and pointed to several substantial price

declines in the wake of pseudonymous attacks. And three lawyers at DLA Piper recently

discussed the case of Chromadex Inc., which was attacked by a pseudonymous short seller

and lost $100 million of market capitalization in a single day.11

3 Why Listen to Pseudonymous Authors?

3.1 Reputation Theory and Pseudonymous Manipulation

Why does pseudonymous market manipulation persist in an efficient market with sophisti-

cated investors who have billions of dollars at stake? A useful starting point is the canonical

model of market manipulation articulated in Benabou & Laroque (1992), which I briefly

review. In Benabou & Laroque (1992), there are two states of nature (good and bad),

which are equally likely, and one risky asset which pays $1 in the good state and nothing in

the bad state. The key to their model is the assumption that the author observes a private

signal s which is imperfectly correlated with the asset payoff:

Pr ( good state | s = 1) = p

10https://corpgov.law.harvard.edu/2017/11/27/short-activism-the-rise-in-pseudonymous-online-short-attacks/

|
11https://www.dlapiper.com/~/media/files/people/weiner-perrie/weinerweberhsu.pdf
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with p ∈ [1/2, 1]. The author chooses to send a message m ∈ 0, 1 (i.e., “good news” or

“bad news”), and the probability that the author is truthful is given by q ∈ [0, 1]:

Pr (m = 1 | good state ) = Pr (m = 0 | bad state ) = q

Pr (m = 0 | good state ) = Pr (m = 1 | bad state ) = 1− q

Rational agents price the asset via Bayesian updating, adjusting their prior belief of 1/2 by

the message they receive. The question is how much credibility they ascribe to the message,

which formally turns on q. Letting ρ denote agents’ prior belief that q = 1, Benabou &

Laroque (1992) show that the posterior belief as to the quality of the author’s information

p, denoted π ∈ [p, 1− p], conditional on observing a message m, is given by:

π(ρ|p, q) = ρp+ (1− ρ) [pq + (1− p)(1− q)]

i.e., with probability ρ the message is credible (q = 1) and thus the asset pays off with

probability p. With probability 1 − ρ, the message is not credible, which means that the

probability that the asset pays off depends on q: with probability q, the asset pays off p,

and with probability 1 − q, the asset pays off 1 − p instead of p. This simplifies to the

following:

β = Pr( | good state m = {1,−1}) =
1

2
+m

(
π(ρ)− 1

2

)

where β denotes the market’s posterior as to the asset payoff, conditional on observing m.

The market’s valuation turns on m and q, i.e., the message sent by the author as well as his

or her credibility, which is what facilitates manipulation. Benabou & Laroque (1992) show
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that in a repeated setting, agents’ update their beliefs as follows. If the time-t message is

correct, i.e., mt = 1 and the good state realizes or mt = 0 and the bad state realizes, Bayes’

Rule yields:

ρt+1 =
pρt
π(ρt)

and if the time-t message is incorrect:

ρt+1 =
(1− p)ρt
1− π(ρt)

It is immediately apparent that if p = 1, i.e., the author’s private signal perfectly predicts

the asset payoff, a single incorrect message leads to ρt+1 = 0 and the market disregards

future messages. This is a simple formalization of the point in Putniņš (2012) that “if

market participants are able to deduce that false information originated from a manipulator,

the manipulator will quickly be discredited and the manipulation strategy will cease to be

profitable.” In light of this result, Benabou & Laroque (1992) focus on p < 1, leading to

an updated prior ρt+1 ∈ (0, 1) and allowing the manipulation to continue even after an

incorrect message.

But this result turns on the market’s ability to continue to attribute the message at time

t+ 1 to the same author. It is easy to see that if an author is able to “reset” the market’s

prior by setting ρt+1 = ρ0, where ρ0 > 0 is the initial prior on the author’s credibility,

then even if p = 1, the market will respond to a manipulative message going forward.

Pseudonymity serves this function by allowing those authors who lack credibility to reset

the market’s prior as to their credibility, even if p = 1 (or p is very close to 1). The net effect

is a kind of pooling equilibrium: absent a history of manipulation, market participants
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cannot separate a manipulative from non-manipulative article when a new pseudonym

emerges. As discussed previously, Table 7 shows there is no difference in observable options

characteristics which might signal to market participants that manipulation is taking place.

That said, a puzzle remains: why is pseudonymity itself tolerated by markets? Why

not set ρt+1 = 0 for a pseudonymous author? The classical “unraveling” result in the

disclosure literature shows that a seller who possesses private information that a good is

high-quality has an incentive to fully disclose this information so as to induce buyers to

pay for the quality; absent disclosure, buyers will assume that the seller has something

to hide (Grossman, 1981). Pseudonymity invites this kind of adverse inference: market

participants might rationally conclude that authors with truthful information should have

no trouble risking their reputation by making claims using their real name; after all, if

the information is true, no harm to their reputation will result. The use of pseudonymity

suggests that an author has something to hide. Rational investors should simply ignore

pseudonymous articles, inferring that if a claim is truthful, it will be made by an author

using their real name.

But that kind of inference breaks down when authors may have a reason to prefer

pseudonymity other than false information. Indeed, both Figure 5 and Table 5 show that

trading on pseudonymous attacks is profitable on average — just not as profitable as it

would be absent the price reversals documented in this article. Consistent with this finding,

Seeking Alpha justifies its pseudonymity policy by pointing out that “regulations at their

workplace or other factors” prevent “some contributors [from] revealing their real names. In

addition, many well-known, veteran stock market bloggers (some of the finest, in fact) write

under a pseudonym.”12 The willingness of market participants to sell the stock of targets

12https://seekingalpha.com/page/policy_pseudonymous_contributors
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of pseudonymous attacks can be rationalized by pointing to the ambiguity underlying the

use of a pen name: authors may prefer pseudonymity precisely because they are conveying

truthful information and fear the adverse consequences that may result from being identified

as the author of such truthful analysis.

In addition to workplace prohibitions on social media commentary, authors may also fear

litigation risk. Attackers may worry that target firms will pursue defamation or securities

fraud claims if the publication of an attack piece leads to a decline in the price of the

stock. Even if the author can fully establish the truth of every claim made in the piece,

doing so would involve protracted, time-consuming litigation, which imposes nontrivial

costs. Pseudonymity allows these authors to make damaging but truthful claims without

worrying that target firms will bring an unfounded lawsuit that is costly to defend against.

Yet another example is legal uncertainty: the precise contours of securities fraud lia-

bility are not always clear. Consider, for example, the Supreme Court’s 2015 decision in

Omnicare, Inc. v. Laborers District Council Construction Industry Pension Fund, which

overturned the Sixth Circuit’s holding that statements of opinion that ultimately turn out

to be incorrect may constitute an “untrue statement of a material fact” under Section 11

of the Securities Act of 1933. Instead, the Court held that opinions may constitute mis-

statements when they are not sincerely held. This kind of uncertainty in the doctrinal

landscape may lead authors to prefer pseudonymity to make it more difficult to be held

accountable for violating a legal rule whose interpretation is shifting and subject to judicial

clarifications ex post.

For these reasons, market participants may be hesitant to conclude that pseudonymity

necessarily implies a lack of credibility. But by allowing authors to effectively switch names,

pseudonymity undermines the effectiveness of the reputation mechanism envisioned in Ben-
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abou & Laroque (1992). Their model seems to implicitly assume a lack of pseudonymity:

“[i]f the insiders’ information was perfect, one could easily tell ex post whether or not they

had been truthful. In this case they could lie at most once, and sanctioning fraud

would eliminate the problem” (p. 924, emphasis added). They further argue that

“in reality even private information is not fully reliable, so that the possibility of honest

mistakes makes it very difficult to establish fraud conclusively.” Yet the mere possibility

of honest mistakes is not a roadblock to establishing fraud: there is often evidence as to

whether a given misstatement was driven by deceptive intent or not. On the other hand, it

is difficult to sanction pseudonymous authors for fraud measured by ex-post price reversals,

as discussed in the Online Appendix.

This theoretical framework yields several predictions. First, pseudonymous authors

should focus informed trading and manipulation on those times when they are perceived

by the market as non-liars, i.e., ρt+1 > 0 in the model of Benabou & Laroque (1992), such

as when they have no history (ρt+1 = ρ0 > 0) or their history has had few mistakes so

ρt+1 > 0. I explain below why it must be the case in a Bayesian model that first-time

authors are not rejected as implausible, i.e., that ρ0 > 0. Second, pseudonymous authors

should “disappear” after the market realizes they have been misled, so that they can switch

to a new identity. Finally, identity-switching by pseudonymous authors should leave traces

of underlying authorship, which may be detectable using techniques of linguistic stylometry.
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4 Empirical Analysis

4.1 Data and Sample Construction

I begin by collecting all articles published on Seeking Alpha under the category “Short

Ideas” from January 1, 2010 to December 31, 2017. That category contains all articles

which advocate taking a short position in one or more firms. Seeking Alpha provides the

exact date and time that the article was published, as well as the ticker of the firm(s) that

are the subject of the article. This yields an initial sample of 14,730 articles.

To determine which authors are pseudonymous, I hired workers from the crowdsourcing

website Figure Eight. I asked workers to look up the name of the author on Seeking

Alpha, determine whether he or she is pseudonymous based on the absence of personally

identifiable biographical information in their Seeking Alpha profile. For each author, I

had three workers evaluate his or her profile, and I coded an author as pseudonymous

if and only if all three authors agreed that the profile did not refer to an identifiable

individual. In addition, I manually verified and corrected a few sporadic errors in the

coding. Table 1 shows ten example authors from the pseudonymous and non-pseudonymous

groups, respectively.

[ Table 1 ]

To accurately measure trading behavior around the publication of attacks, I remove any

article published about the same firm within 7 calendar days of a prior article. There are

a few firms (like Tesla) which are the subject of near-daily attacks by short sellers. In that

case, it is difficult to view the publication of each additional article as a new informative

attack rather than a reiteration of what is already known. Moreover, it is important to

verify that the results are not driven by these arguably pathological cases of incessant

17

Electronic copy available at: https://ssrn.com/abstract=3198384



publications about the same firm rather than publications which bring new information to

the market. This yields 9,121 articles about 2,311 publicly traded firms.

In addition, because this study depends heavily on market participants rapidly respond-

ing to and trading on the basis of information publicly disclosed in these articles, I limit

my primary analysis to mid-cap and large-cap firms with at least $2 billion in market cap-

italization. the inclusion of small- and micro-cap stocks is problematic, as prices are often

much slower to respond, and their relative illiquidity and lower nominal prices leads to

much greater return volatility. For this reason, it is difficult to detect price reversals with

the same power in this group.13 This yields 4,785 articles about 837 publicly traded firms.

For each of these firm-article pairs, I obtain standard characteristics from Compus-

tat like market value of equity, total assets, total liabilities and net income for the year

preceding the article, and derive the Amihud (2002) illiquidity measure and firm-specific

volatility using daily returns over the period [t0− 120, t0− 7], where t0 is the date of article

publication. Summary statistics on my primary dataset are presented in Table 2.

[ Table 2 ]

Which firms are targeted by pseudonymous authors? Table 3 considers predictors of

pseudonymous authorship among the entire sample of 4,785 firm-articles.

[ Table 3 ]

As Table 3 shows, pseudonymous targets tend to be slightly smaller and less profitable than

real-name targets, but indistinguishable in terms of assets and liabilities. There are sector-

specific differences, e.g., consumer durables and apparel are more likely to be targeted by

13Put differently, for small cap firms it is difficult to assume relatively strong market efficiency, which is
necessary to form a null hypothesis of no expected reversals within a short time window, thereby facilitating
a comparison between reversals and non-reversals. Small caps are very much worth studying but may
require different methods which are not as dependent on rapid price efficiency, and for that reason, I plan
on addressing these in a subsequent project.
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pseudonymous authors, whereas retailing and software & services are more likely to be

targeted by real-name authors. The following Section details the use of propensity score

matching to obtain a sample that is balanced on these observable characteristics.

4.2 Propensity-Score Matching

A naive comparison of market reactions to pseudonymous to non-pseudonymous articles is

subject to the critique that these reactions may be driven by unobserved differences between

firms which are the targets of these articles. To be sure, this concern is less compelling

in this kind of event-study setting involving high-frequency outcomes like price changes in

the days following the publication of an blog post attacking a publicly traded company. To

further mitigate selection concerns, I employ a matched design to ensure that I compare

firms which are similar as possible on observable characteristics. I match pseudonymous

and non-pseudonymous articles on the following firm and article characteristics: (1) market

value of equity; (2) total assets; (3) total liabilities; (4) net income; (5) Amihud (2002)

illiquidity; (6) the volatility of the firm’s stock; (7) GICS Industry Group code; (8) the

publication hour of the article, which adjusts for time-varying market liquidity conditions;

and (9) the year of publication.

I present my results using nearest-neighbor matching, which yields a weighted sample

of 2,900 article-firms. A balance test on these covariates is given in Table 4.

[ Table 4 ]

Table 4 shows that the treatment and control groups are balanced across all of these char-

acteristics. A t-test of each of the variables yields p-values that are all above 5%, indicating

the differences in means are not statistically significant. As additional evidence that the two
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samples are balanced on these characteristics, Figure A1 in the Online Appendix presents

the density of the propensity score between the treatment and control groups for the single-

neighbor matching. As Figure A1 shows, the two groups have very similar densities.

4.3 Abnormal Returns to Article Publication

I begin my analysis by comparing cumulative abnormal returns between pseudonymous

and non-pseudonymous attacks on public companies. I fit a standard four-factor model of

expected returns by estimating the following regression for each of the articles in my dataset

by ordinary least squares on daily returns over the interval [t0−120, t0−7) in calendar days

(approximately [t0− 85, t0− 5] in trading days), where t0 is the date of article publication:

ri,t − rf,t = βi,0 + βi,1mt + βi,2smbt + βi,3hmlt + βi,4umdt + εi,t

where ri,t is the log return on the common stock of firm i on day t, rf,t is the log risk-free

rate on day t, mt is the log return on the market on day t, smbt is the log return on

the Fama-French small-minus-big portfolio on day t, hmlt is the log return on the Fama-

French high-minus-low portfolio on day t, umdt is the log return on the winners-minus-losers

momentum portfolio (Carhart, 1991) on day t, and εi,t is a random error term.

Next, I obtain daily abnormal log returns by subtracting the predicted values given by

this model from the actual returns for each day in the interval [t0 − 5, t0 + 5] in trading

days, where, as before, t0 is the date of article publication:

αi,t = ri,t − rf,t − (βi,0 + βi,1mt + βi,2smbt + βi,3hmlt + βi,4umdt)

Finally, I derive the cumulative abnormal log return from day t to day τ for firm-article i
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written by author j by summing the daily log abnormal returns:

cari,j,t,τ =
τ∑
k=t

αi,k

My results hold with simple returns as well, as shown in the Online Appendix.

Figure 5 plots cari,j,t0−5,τ for pseudonymous and non-pseudonymous articles with τ ∈

(t−5, t+5] in trading days. As Figure 5 shows, both pseudonymous and non-pseudonymous

articles are accompanied by negative cumulative abnormal returns on the order of .01

log points, i.e., approximately 1 percentage point. It is clear that most of the decline is

concentrated around the publication of the article. In the total sample, the hypothesis

that cari,t0−3,t0−1 is equal to cari,t0−3,t0−1 is rejected at the 1% level (t = −3.77). And

the cari,t0−3,t0−1 is indeed statistically significant at the 1% level (t = −6.24). In terms of

magnitudes, nearly 80% of the total [t − 5, t + 1] CAR occurs in the [t − 1, t + 1] period.

The results are similar when limiting to the matched sample, only at 5% significance (due

to the smaller sample). Thus, the evidence is clear that the price decline over [t− 1, t+ 1]

far exceeded the decline in the [t− 5, t+ 1] period.

There is little difference in the cumulative abnormal log return between pseudonymous

and non-pseudonymous articles in the [t0 − 4, t0 − 1] window: both groups experience a

roughly parallel minor decline prior to publication of the article.14 However, pseudonymous

articles decline further on the day of publication (t0) and display a sharp pattern of reversal

over the [t0+2, t0+5] window, with returns increasing from −0.0106 to −0.0073 from t0+2

to t0 + 5, a difference of 0.33 log points or approximately 31.1% in relative terms, from day

14Short attacks are often written in response to prior negative news or other negative sentiment, which
is why it is difficult to identify the causal effects of these attacks (Zhao, 2018). My design compares
pseudonymous to non-pseudonymous articles, where, as Figure 5 shows, the two groups follow roughly
parallel, albeit declining, pre-trends.
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1 to day 5 following publication.

There are three possibilities underlying the (relatively minor) price decline prior to

publication. One is that the market becomes aware of an attack a few days before the

corresponding publication date. As a matter of policy, Seeking Alpha prohibits editors

from trading ahead of a forthcoming article. In confidential conversations with Seeking

Alpha staff, they insist that news of a future publication does not leak out, and there is

no evidence that they are mistaken. Furthermore, I have verified with third parties that

Seeking Alpha publications generally served as an important source of news for algorithmic

trading over these years, and the relevant date for these algorithms was the publication

date on Seeking Alpha.15 A second possibility is that short selling by the author of an

article causes these price declines. In my view, this is the most likely explanation of the

slight price decline leading up to the article’s publication. It is clear that the accumulation

of a short position will put downward pressure on the price. While I cannot conclude with

certainty that this is taking place without confidential deanonymized data identifying every

trade, it is most consistent with the available evidence. Third, it could be that such attacks

are timed to follow a period of negative stock price returns. But there is no evidence of

that. The [t−5, t−4] CAR is +1 basis point and statistically insignificant. The [t−5, t−3]

CAR is -1 basis point and statistically insignificant as well.

[ Figure 5 ]

15More recently, Seeking Alpha has begun to offer day-before access to upcoming articles to subscribers,
but that was not available during the years studied in my sample.
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4.4 Stock Price Reversals

I test whether pseudonymous articles are followed by greater stock-price reversals by es-

timating several different regression models on my data. I begin by implementing an

overreaction measure following Tetlock (2011), regressing the cumulative abnormal return

over the [t0 + 2, t0 + 5] interval on the cumulative abnormal return over the [t0 − 1, t0 + 1]

interval. Unlike the average differences in Figure 5, a significant negative coefficient indi-

cates a pair-wise negative correlation between the abnormal return in these two periods:

the further prices fall after publication of the article, the higher they rise afterward.

This initial specification tests whether price reversals differ between pseudonymous and

non-pseudonymous articles. Specifically, if the price declines from t − 1 to t + 1, is the

subsequent increase from t + 2 to t + 5 greater for pseudonymous as opposed to non-

pseudonymous articles? A stronger price reversal indicates a higher degree of mispricing

– while mispricing does not necessarily prove that manipulation was occurring, it is a

necessary condition for manipulation to have occurred. I estimate the following model by

OLS, employing propensity-score matching to weight matched pairs and exclude unmatched

pairs:

cari,j,t0+2,t0+5 = β0 + β1cari,t0−1,t0+1 + β2pseudoj + β3 (pseudoj × cari,t0−1,t0+1) + εi,j,t+2,t+5

where cari,j,t,τ is defined above, pseudoj is 1 if author j is pseudonymous, and εi,j,t+2,t+5

is a random error term. As an additional measure of price reversal, I consider the simple

difference between the cumulative abnormal return over the [t0 + 2, t0 + 5] interval on the
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cumulative abnormal return over the [t0, t0 + 1] interval:

revi,j,t = cari,j,t0+2,t0+5 − cari,j,t0−1,t0+1

This measure increases with the divergence between cari,j,t0+2,t0+5 and cari,j,t0−1,t0+1. For

example, if cari,j,t0−1,t0+1 = −0.02 but cari,j,t0+2,t0+5 = 0.04, then revi,j,t = 0.06. Note that

this does not incorporate positive reversals. If cari,j,t0−1,t0+1 = 0.02 and cari,j,t0+2,t0+5 =

−0.04, then revi,j,t = −0.06. However, if cari,j,t0−1,t0+1 = 0.02 and cari,j,t0+2,t0+5 = 0.8,

then revi,j,t = 0.06. revi,j,t > 0 thus corresponds to either a negative reversal (i.e., a decline

in price followed by a subsequent increase) or a larger increase in price over [t0 + 2, t0 + 5]

than the increase over [t0 − 1, t0 + 1]. This latter case is a kind of positive “correction” in

the sense that the increase over [t0 − 1, t0 + 1] may have been depressed.

I regress revi,j,t on pseudoj, an indicator for pseudonymous authors, and also compare

two additional outcomes: (a) an indicator equal to 1 if revi,j,t > 0 and (b) an indicator

equal to 1 if revi,j,t > 0.02. To verify that the results are not driven by price increases,

as a robustness check I estimate the first specification limiting the sample to cases where

cari,t0−1,t0+1 < 0.16 I further compare to the sample where cari,t0−1,t0+1 > 0, where no effect

is expected. The results are shown in Table 5.

[ Table 5 ]

Table 5 shows that pseudonymous articles are linked to a negative correlation between

the post-publication price and the price over the following days: a 1 log-point increase in

cumulative abnormal log returns in the window [t0−1, t0 + 1] is followed by a decline of .11

log points of cumulative abnormal returns, on average, in the window [t0 + 2, t0 + 5], where

16The standalone reversal measure revi,j,t is negatively correlated with cari,t0−1,t0+1by construction, so
conditioning on cari,t0−1,t0+1 < 0 is problematic in those specifications.
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t0 is the date of publication. This coefficient estimate is significant at the 5% level. The

non-interacted coefficient on cari,t0−1,t0+1 is positive, indicating that non-pseudonymous

articles are not followed by price reversals using the Tetlock (2011) measure. Table A2 in

the Online Appendix shows that the results are very similar when using simple returns.

Moreover, column (2) shows that when limiting to negative news where cari,t0−1,t0+1 < 0,

the negative correlation is stronger in magnitude and statistical significance: a 1 log-point

increase in cumulative abnormal log returns in the window [t0 − 1, t0 + 1] is followed by

a decline of .19 log points of cumulative abnormal returns, on average, in the window

[t0 + 2, t0 + 5], and this estimate is significant at the 1% level. Similarly, column (3) shows

that there is no effect when limiting to positive news where cari,t0−1,t0+1 > 0, confirming that

the effect is not driven by the positive news subsample. Similarly, revi,j,t is .0080 higher for

pseudonymous articles on average, a difference that is significant at the 1% level, whereas

revi,j,t is indistinguishable from zero for non-pseudonymous articles. Pseudonymous articles

are 9.2% more likely to be followed by a positive revi,j,t of any magnitude (this is obtained by

dividing the coefficient .0465 by the intercept term .5047), and nearly 13.2% more likely to

be followed by a positive revi,j,t exceeding 2 log points in magnitude (.0430/.3262 ≈ 0.132).

This statistical evidence is consistent with the visual pattern displayed in Figure 5.

To be sure, Figure 5 shows that prices do not fully reverse. But prices need not fully

reverse for there to be market manipulation. As discussed in the Online Appendix, the

courts have held that short selling may constitute market manipulation in violation of the

Securities Exchange Act of 1934 when it is “willfully combined with something more to

create a false impression of how market participants value a security.”17 A partial

reversal is expected when an author releases some truthful information alongside giving a

17ATSI Commcns, Inc. v. Shaar Fund, Ltd., 493 F.3d 87, 101 (2d Cir. 2007) (emphasis added).
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“false impression,” as appears to be the case with pseudonymous short attacks on Seeking

Alpha.

4.5 Informed Trading in Options Markets

Fox et al. (2018) point out that a “misstatement manipulator makes his purchases on

the basis of something that he knows and the market does not: the falsity of the price-

depressing misstatement for which he is responsible.” A large literature finds that informed

traders exploit their informational advantages in options markets. Chakravarty et al.

(2004) show that options markets contribute 17% to price discovery. Future stock returns

can be predicted both by options volume (Pan & Poteshman, 2006) as well as deviations

from put-call parity (Cremers & Weinbaum, 2010). And Mitts & Talley (2018) find that

put-option trading volume and open interest rise in the months preceding the disclosure of

a cybersecurity breach.

Are these price reversals driven by this kind of manipulative “informed buying” at prices

that have been artificially depressed by the publication of a pseudonymous attack article?

A measure of bullish or bearish sentiment in options markets is the relative demand for put

vs. call options, which has been found to predict informed trading (e.g., Pan & Poteshman

(2006)). Augustin et al. (2016a) show that trading costs make it very expensive for

informed traders to trade options that are far out-of-the-money, leading them to conclude

that informed investors will “trade options that are only slightly OTM.” Similar to Augustin

et al. (2016b), I examine trading behavior over these windows using individual quotes for

options that are nearly at-the-money (delta between 0.45 and 0.55) in the OptionMetrics

IvyDB for each of the firm-articles in the single-neighbor matched sample (n = 992, 946).

My results are qualitatively similar when deeply out-of-the-money options are included.
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4.5.1 Open Interest and Volume

It can be difficult to measure informed trading in options markets, so I consider multiple ap-

proaches. Prior literature shows the ratio of demand for put options to call options predicts

future stock returns (Pan & Poteshman, 2006), measuring this demand with abnormal open

interest, the number of outstanding open put or call contracts, and transaction volume, the

number of contracts traded on a given day (Cao et al. , 2005; Chakravarty et al. , 2004;

Jayaraman et al. , 2001). Augustin et al. (2016b) identify informed options trading prior

to takeover announcements using abnormal volume in call options written on the target’s

stock. Accordingly, I employ a difference-in-difference-in-differences design which compares

the over-time difference in the open interest and volume of put vs. call options, as between

pseudonymous and non-pseudonymous articles, prior to and following two periods: (1) the

date of disclosure (t0) and (2) the reversal period [t0 + 2, t0 + 5]. 92.3% of the firm-events

in the matched sample have options trading data within these periods.

I begin by plotting over-time trends on the difference in log open interest between

pseudonymous and non-pseudonymous articles. Figure 6 plots the average difference in log

open interest between pseudonymous and non-pseudonymous articles (i.e., yi,t = ai,t − ni,t

where ai,t is log open interest for pseudonymous articles and ni,t is log open interest for

non-pseudonymous articles) for put options and call options, separately, after subtracting

the average log open interest for calls and puts written on each firm-article in the interval

[t0 − 9, t0 + 5] (i.e., a fixed effect specification). To examine whether the parallel trends

assumption holds, I begin the figure at t0−9, where t0 is the publication date of the article.

[ Figure 6 ]

As Figure 6 shows, the trends are roughly parallel over the interval [t0−9, t0−1]. At t0, the
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demand for put options skyrockets, which suggests that some of the price decline on the day

of publication may be driven by highly leveraged option trades on the day of publication.

This trend flips direction immediately thereafter: from t0 + 2 to t0 + 5, the period during

which prices reverse direction, the demand for call options exceeds the demand for put

options. Figure A2 in the Online Appendix shows a similar pattern for log volume.

This evidence suggests a manipulative pattern of “informed buying” exploiting the

negative reaction to the article, which causes prices to reverse direction during the interval

[t0 + 2, t0 + 5]. To examine this statistically, I estimate two different models by OLS:

yi,j,t = β0 + β1pubt + β2callj + β3 (pseudoj × pubt) + β4 (pseudoj × callj)

+β5 (pubt × callj) + β6 (pseudoj × pubt × callj) + αi + εi,j,t

and:

yi,j,t = β0 + β1postt + β2callj + β3 (pseudoj × postt) + β4 (pseudoj × callj)

+β5 (postt × callj) + β6 (pseudoj × postt × callj) + αi + εi,j,t

where yi,j,t is log open interest or volume on day t for option j written on the stock of

the firm that is the subject of article i; pseudoj is 1 if the article was published by a

pseudonymous author; pubt is 1 if day t = t0, where t0 is the publication date of the article;

postt is 1 if day t lies within the correction period of [t0 + 2, t0 + 5]; callj is 1 if the option

is a call option; αi is a fixed effect for firm-article i; and εi,j,t is a random error term.

The coefficient of interest is β6, which captures the difference in open interest or volume

between call and put options for pseudonymous articles on the publication day t0 or during

the correction period [t0 + 2, t0 + 5]. Standard errors are clustered by firm-article, and the
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results are presented in Table 6.

[ Table 6 ]

As Table 6 shows, the triple-difference coefficient β6 is negative and statistically significant

in the publication-day specification (“Pseudonymous × Publication Day × Call Option”).

Columns 1 and 2 show that the open interest and volume of a call option written on the

target of a pseudonymous article are 7.66 and 8.92 log points lower, respectively, than

put options, on the day of publication. Similarly, the triple-difference coefficient β6 is

positive and statistically significant in the correction-period specification (“Pseudonymous

× Correction Period × Call Option”). Columns 3 and 4 show that the open interest and

volume of a call option written on the target of a pseudonymous article are 7.75 and 6.20

log points higher, respectively, than put options, during the correction period, compared

to the day of disclosure.

Can market participants detect manipulative options trading during this period? Table

7 reports the results of estimating this same triple-difference model on observable charac-

teristics of these options: the time-to-expiration, strike price, absolute delta and gamma.

Table 7 shows that the triple-different coefficient is statistically indistinguishable from zero

on both the day of the article’s publication and the reversal day. This indicates that in-

formed trading on the knowledge of a forthcoming manipulative short attack is occurring

among options that are observationally similar; pseudonymous authors are not “tipping

their hand” by trading in options that expire more quickly or otherwise unusual.

[ Table 7 ]

4.5.2 Put-Call Parity

Cremers & Weinbaum (2010) find that deviations from put-call parity predict stock returns,
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suggesting the presence of informed trading. They estimate these deviations by measuring

the difference in implied volatility between put and call options with the same strike price

and expiration date. An et al. (2014) find that changes in implied volatility predicts future

stock returns. I examine whether deviations from put-call parity predict informed trading

during the period of a pseudonymous attack by matching put and call options for a given

security on expiration date and strike price, and considering whether implied volatility

differs between the matched puts and calls, as in Cremers & Weinbaum (2010).

I estimate the same triple-difference specification as in the prior subsection, but replace

the firm-event fixed effect αi with a fixed effect corresponding to the unique combination

of the underlying security, expiration date and strike price. First, I compare the period

[t0, t0 + 2], when put-call parity should reflect informed trading in the direction of put

options, to the baseline period [t0 − 9, t0 − 1]. Second, I compare the reversal period

[t0 + 3, t0 + 5], when put-call parity should return to the baseline, to the elevated period

[t0, t0 +2]. The estimations are lagged by one day in contrast to Table 6 in order to account

for options markets updating in response to informed order flow. The results are presented

in Table 8.

[ Table 8 ]

As Table 8 shows, implied volatility is higher for put options relative to call options written

on the targets of pseudonymous attacks over the window [t0, t0 + 2]. Similarly, implied

volatility is higher for calls relative to puts over the lagged reversal period [t0 + 3, t0 + 5].

Like Cremers & Weinbaum (2010) and An et al. (2014), this deviation from put-call parity

indicates the presence of informed trading in options markets over these windows. Sections

4.6 and A.1 in the Online Appendix measure the resulting increase in bid/ask spreads and

show that these price reversals are not driven by provocative content.
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4.6 Bid-Ask Spreads

Glosten & Milgrom (1985) show that the presence of informed trading causes market makers

to enlarge bid-ask spreads to compensate for expected trading losses. I examine whether

spreads widen for the targets of pseudonymous attacks. Both the acquisition of put options

on the day of the attack as well as the accumulation of long positions during the correction

period constitute a kind of “informed trading” on the fact that an article does not have

fundamental-value implications for the value of the firm. However, market makers are

only able to anticipate the latter, because the publication of the article itself comes as

a surprise to the market. In anticipation of the accumulation of call options during the

correction period (which will be hedged by counterparties opening long positions in the

underlying stock), market makers are likely to widen the spread. Figure 5 suggests this

occurs at t0 + 2, so a natural starting point is to ask whether bid-ask spreads increase from

the day of publication to two days after, when informed traders will aggressively begin to

purchase the shares of those target firms whose stock prices were artificially depressed by

the pseudonymous attack.

I measure bid/ask spreads using daily pricing data reported by the Center for Re-

search on Securities Prices (CRSP). These data are rough approximations, but useful for

daily analysis of this kind. Bid/ask spreads are highly persistent, so over-time variations in

spreads tend to be multiplicative in nature. A firm with a small spread of $0.01 is extremely

unlikely to see its spread double to $0.02, even with substantially increased informed trad-

ing; but a firm with a spread of $0.20 could easily see that spread increase to $0.21. This
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motivates the following percentage definition of the change in the spread:

∆spreadi,t,τ =
spreadi,t
spreadi,τ

− 1

An alternative normalizes the spread by the price of the underlying stock:

∆ ˆspreadi,t,τ =
spreadi,t/pi,t
spreadi,τ/pi,τ

− 1

For the reasons described above, I focus on ∆spreadi,t0,t0+2 and ∆ ˆspreadi,t0,t0+2, i.e., the

percentage change in the spread from the day of publication to two days thereafter.

In a competitive market among liquidity providers, market makers will increase the

spread commensurately with the risk of informed trading. As of day t0 + 2, market makers

observe the extent of the price decline over the interval [t0 − 1, t0 + 1], and the analysis in

Table 5 indicates that this price decline is a key proxy for the expected reversal. For this

reason, I estimate the following model by OLS, employing propensity-score matching at

the firm-article level to weight matched pairs and exclude unmatched pairs:

∆spreadi,t0,t+2 = β0 + β1pseudoj + β2cari,t0−1,t0+1 + β3 (pseudoj × cari,t0−1,t0+1) + εi,t,τ

The key coefficient of interest is β3, which reflects the percentage-point change in the spread

with the cumulative abnormal log return over the interval [t0 − 1, t0 + 1]. The prediction

is that β3 < 0, i.e., as cari,t0−1,t0+1 declines (becomes more negative), the spread increases.

I also consider two alternative regressors: an indicator equal to 1 if cari,t0−1,t0+1 < 0, i.e.,

a negative market reaction to article publication, as well as an indicator equal to 1 if

cari,t0−1,t0+1 < −0.05, i.e., a strongly negative market reaction. The results are given in

32

Electronic copy available at: https://ssrn.com/abstract=3198384



Table 9.

[ Table 9 ]

Column (1) of Table 9 shows that, on average, a 1 log point decrease in the cumulative

abnormal log return over the interval [t0 − 1, t0 + 1] is linked to an increase of 2.18 to

2.24 percentage points in the bid/ask spread from the day of publication to two days post-

publication, when the informed call options trading is expected to commence. Similarly,

spreads increase by approximately 43-44 percentage points for pseudonymous articles with

a decline in the cumulative abnormal log return over the interval [t0 − 1, t0 + 1], and an

increase of 50-52 percentage points for cari,t0−1,t0+1 < −0.05, i.e., a strongly negative market

reaction. This evidence is consistent with the concerns raised in Fox et al. (2018) that this

sort of market manipulation constitutes a form of informed trading that imposes social

welfare costs by widening the bid/ask spread.

4.7 Pseudonymity and Reputation

A straightforward prediction of the theoretical model is that pseudonymous identities are

likely to engage in informed or manipulative trading so long as the market cannot conclude

that they are lying. For an anecdotal example of a pseudonym proudly emphasizing their

history of successes, consider again the SkyTides-Insulet case. Figure 1 was taken from

SkyTides’ website, and shows the short seller’s history of success prior to Insulet. It is

clear that the market was justified in listening to SkyTides, as the pseudonymous author

had established a non-liar track record prior to attacking Insulet while purchasing put

options prior to publication of the article.

It is clear that, more generally, the market is likely to believe a pseudonym in two

types of cases: first, cases where an author’s prior predictions have historically yielded
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Figure 1: SkyTides History of Non-Liar Trading

This figure shows a screenshot from SkyTides’ website, which shows that the pseudonymous attacker had
accumulated a history of successful non-reversals prior to the Insulet case.

non-reversals, on average; and second, where the author has no history. The latter is

less intuitive but can be seen directly in the theoretical model itself. Suppose that, upon

encountering a pseudonymous author for the first time, the market were to set ρt = 0.

Then ρt+1 = 0 by definition, i.e., the market will not believe any future message by that

author.

Intuitively, in a Bayesian model, posterior beliefs are a weighted average of prior beliefs

and new information. If my prior belief is that there is zero probability that a never-

before-seen pseudonym is telling the truth, that will be my posterior as well. Therefore, if

we observe markets reacting to pseudonymous authors, they must believe that it is possible

that never-before-seen authors are telling the truth. There is also ample anecdotal evidence

that markets respond to first-time authors—in my sample, 182 articles by first-time authors

had an abnormal return below -3% from t− 1 to t+ 1. An author who has never appeared

before clearly cannot be a liar in the view of the market, but once having been proved as

such, it is rational to ignore him or her going forward—forever trapping the author in the
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curse of ρt = 0. Being proved wrong, on average, breaks the pooling equilibrium, allowing

the market to conclude that an author is likely a fraudster.

I systematically test the hypothesis that pseudonymous authors exploit the market’s

inferences as to the prior truth or falsity of their statements by defining, for each firm-article,

“non-liar” as a prior cumulative sum of non-reversals or the absence of any reputational

history (i.e., the author’s first article on Seeking Alpha). I define the following variable for

the article published by author j about firm i at time t:

nonliari,j,t =


1 if t = 0 or

∑t
τ=0 revk,τ < 0 ∀k ∈ Jk,t

0 otherwise

where Jk,t is the set of articles written by author j prior to time t, with each article indexed

by k. I estimate the same regression model as in Section 4.4, comparing the sample where

nonliari,j,t = 1 to nonliari,j,t = 0. The results are presented in Table 11.

[ Table 11 ]

Table 11 shows that negative reversals occur when authors are perceived as a non-liar by

the market. I examine whether the open interest findings in Table 6 are driven by trading

at non-liar times.18 I estimate the same model as in Section 4.5, comparing the sample

where nonliari,j,t = 1 to nonliari,j,t = 0. The results are given in Table 12.

[ Table 12 ]

As Table 12 shows, informed trading in options markets is occurring when pseudonymous

authors are perceived as non-liar by the market. It is possible that the lack of statistical

18Volume yields qualitatively similar but noisier estimates, as expected with many days having no volume.
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significance in the liar subsample is driven by insufficient power, but notice that these

samples have n = 226, 940 and n = 86, 931. Taken together, this evidence is consistent

with the theoretical prediction in Benabou & Laroque (1992) that informed trading will be

concentrated in cases where the market perceives an author as non-liar.

4.8 Pseudonymity and Disappearing Authors

A second implication of this theoretical framework is that pseudonymous authors should

switch identities once the market realizes they promulgating misleading articles. In this

Section, I examine whether pseudonymous authors are more likely to “disappear” after it

is apparent that the market is no longer listening to what they have to say. I test three

distinct propositions.

First, I examine whether pseudonymous authors are more likely to “disappear,” i.e.,

whether a given article is likely to be the last one written by an author. I estimate the

following regression on the matched sample:

lasti,j,t = β0 + β1pseudoj + εi,j,t

where lasti,t is 1 if article i written at time t is the last one by author j, pseudoj is 1 if

author j is pseudonymous, and εi,j,t is a random error term.

Second, I test whether the market response to an article is linked to the presence or

absence of prior reversals. For each author I derive the mean of prior negative reversals,

which is based on the same metric used in the prior section to determine non-liar periods:

priori,j,t =
1

NJk,t

t∑
τ=0

revk,τ < 0 ∀k ∈ Jk,t
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where Jk,t is the set of articles written by author j prior to time t, with each article indexed

by k, and NJk,t denotes the length of Jk,t. I define the “market response” to an article as

|cari,j,t0−1,t0+1|, i.e., the absolute abnormal return over the interval [t0 − 1, t0 + 1],19 and

estimate the following regression by OLS on the matched sample:

|cari,j,t0−1,t0+1| = β0 + β1lasti,j,t + εi,j,t

where lasti,j,t is defined above and εi,j,t is a random error term.

Finally, I link the two prior tests together and consider whether pseudonymous authors

are more likely to “disappear” when the market has ceased to respond to the publication

of an article. I estimate the following regression by OLS on the matched sample:

lasti,j,t = β0 + β1pseudoj + β2|cari,j,t0−1,t0+1|+ β3 (|cari,j,t0−1,t0+1| × pseudoj) + εi,j,t

In addition, I consider a robustness check where I define a variable which reflects a lack of

credibility for a pseudonymous author using arbitrary cutoffs:

low credibility pseudoi,j,t =


1 if |cari,j,t0−1,t0+1| < 0.01 and priori,j,t > 0.05 and pseudoj = 1

0 otherwise

These cutoffs are simply another way to measure the broader patterns identified in prior

specifications, and the results are not sensitive to the choice of this particular cutoff. The

results of these estimations are given in Table 13.

[ Table 13 ]

19The closer |cari,j,t0−1,t0+1| is to zero, the less stock prices changed in response to the publication of
the article.
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Column (1) of Table 13 shows that the last article for an author is more likely to be written

by a pseudonymous author than a real-name author, which is consistent with pseudonymous

authors switching identities. Column (2) shows that the market response to a given article

decreases as the author accumulates a history of negative reversals. Column (3) shows that

the last article for an author is especially likely to have been written by a pseudonymous

author with a low market response—the negative coefficient indicates that for pseudony-

mous authors, the probability of the last article increases as the market response to the

article decreases. Column (4) shows that low-credibility articles by pseudonymous authors

are extremely likely to be the last articles written by these authors. To ensure that these

results are not driven by the choice of a cutoff, I have repeated the analysis with other

cutoffs, and the results are statistically significant and similar in economic magnitude.20

Taken together, this evidence is consistent with the theoretical prediction that pseudony-

mous authors disappear when they lose credibility.21

4.9 Aggregate Trading Losses

What are the aggregate trading losses due to the mispricing caused by the publication

of pseudonymous articles? It is important not to confuse these trading losses, which are

merely ex post transfers between traders, with the welfare costs of informed trading. Those

welfare losses are driven by the reduction in liquidity and increase in the bid-ask spread as

a result of pseudonymous market manipulation (Glosten & Putniņš, 2016); here, I simply

compute the extent to which trades were executed at an incorrect price ex post.

20For example, defining pseudoi,j,t = 1 if |cari,j,t0−1,t0+1| < 0.005 and priori,j,t > 0.025 and pseudoj = 1
yields a coefficient estimate of 0.6500 which is significant at the 1% level.

21In unreported estimations, I re-ran the analysis in column (4) on non-pseudonymous articles, and find a
similar result—while columns (1)-(3) are significantly different for pseudonymous articles, this suggests that
when an author has truly lost credibility, they cease posting regardless of whether they are pseudonymous
or not.
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I consider solely the 1,720 firm-articles written by pseudonymous authors and calculate

the aggregate dollar volume of trading on each of the trading days from [t0, t0+4], excluding

t0 + 5 because that is used to calculate the counterfactual price. I then calculate the

counterfactual dollar volume by multiplying the number of shares that were traded for

each firm by the price of the firm on t0 + 5. This is the price that sellers would have

received in the absence of any price distortion, i.e., if the shares had been sold at their

price on day t0 + 5. To calculate net mispricing, I subtract the actual dollar volume from

the counterfactual dollar volume, which measures the price sellers would have received if

the counterfactual price at t0 + 5 had prevailed over those days. The price at t0 + 5 may be

greater than or less than the price on the days [t0, t0 + 4], but is higher on average. This

calculation is given in Table 10.

[ Table 10 ]

As Table 10 shows, sellers would have received a total of $20.1 billion more during the

interval [t0, t0 + 4] if trades had been executed at the price on t0 + 5.

5 Conclusion

This paper has shown that in financial markets, pseudonymity facilitates profitable ma-

nipulation of stock prices. Pseudonymous authors publish negative rumors about public

companies that lead to significant short-term trading profits—and sharp reversals of the

stock price decline. When markets realize that the pseudonymous author is spreading base-

less rumors, the author switches to a new pseudonym, repeating the pattern. Pseudonymity

thus undermines reputational sanctions and allows manipulators to exploit investors’ trust.

In the Online Appendix, I discuss the legal issues in greater detail implicated by these
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empirical findings. One of the challenges with addressing the sort of market manipulation

documented here is that pseudonymous attacks are not easily captured by either the anti-

manipulation or anti-fraud provisions of the securities laws. Aggressive options trading

accompanying the publication of the article may be insufficient, absent more, to establish

intent to artificially depress the price of the security.

One possibility, which I have written on elsewhere with my colleague John C. Coffee,

Jr., is that “traders who anticipate a market rebound and buy ahead of it (after selling

short heavily only a day or two earlier) are conceding that they did not believe their

earlier purchases were truly establishing a new price equilibrium. We do not suggest that

this reversal in trading supplies irrebuttable evidence of manipulation, but it could be

given presumptive weight. One way to justify our position is to look to Omnicare, which

held that an expression of opinion can contain ‘embedded’ factual assertions, both that

the speaker sincerely holds the view stated and did some minimal research. The sudden

reversal in position by the trader in the new V pattern strongly suggests it never believed

in the adverse news or rumors that it cited.”22

In addition, on February 12, 2020, a group of twelve securities law professors, including

the author, submitted a rulemaking petition to the SEC on the topic of manipulative short

selling.23 The petition urges the SEC to enact two rules: first, to impose a duty to update

a voluntary short position disclosure which no longer reflects current holdings or trading

intention; and second, to clarify that rapidly closing a short position after publishing (or

commissioning) a report, without having specifically disclosed an intent to do so, can

constitute fraudulent scalping in violation of Rule 10b-5.

22John C. Coffee, Jr. & Joshua Mitts, Short Selling and the New Market Manipulation, Mar. 3, 2018,
https://clsbluesky.law.columbia.edu/2019/03/18/short-selling-and-the-new-market-manipulation/

23https://www.bloomberg.com/news/articles/2020-02-13/sec-urged-to-seek-more-disclosure-when-
investors-tout-short-bets
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This project raises a number of additional questions which are worthy of future study.

For example, the role of intermediaries like Seeking Alpha is not fully understood. It would

be interesting to understand better how Seeking Alpha detects pseudonymous authors who

repeatedly switch identities, and whether they apply any sort of sanction to suspected cases

of repeated manipulation. Moreover, it would be fascinating to see how author readership

reacts to potentially manipulative historical trading patterns. These are questions that

might be fruitfully explored in future work.
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6 Figures

Figure 2: Seeking Alpha Profile of SkyTides

This image is the Seeking Alpha profile page of SkyTides, a pseudonymous author who attacked Insulet.
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Figure 3: Insulet Corporation (NASDAQ: PODD) Stock Price

This image shows the stock price of Insulet Corporation from November 21, 2016 to December 14, 2016.
The stock price graph is taken from TradingView, www.tradingview.com.
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Figure 4: Insulet Corporation (NASDAQ: PODD) Near-ATM Options: 11/21/16-12/2/16

This image shows the open interest of call and put options written on Insulet Corporation. These options
are nearly at-the-money, i.e., they have an absolute delta between 0.45 and 0.55. Augustin et al. (2016a)
explains why it is prohibitively expensive for informed investors to trade deeply out-of-the-money options.
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Figure 5: Daily Cumulative Abnormal Returns to Pseudonymous Attacks

This figure shows the average daily cumulative abnormal log returns from a four-factor Fama-French model
to the publication of an attack article over the window (t0 − 5, t0 + 5], where t0 is the publication date
of the article, for pseudonymous and non-pseudonymous authors separately. As the figure shows, articles
published by pseudonymous articles are followed by a price reversal that is indicated by the shaded region.
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Figure 6: Log Open Interest (Pseudonymous − Non-Pseudonymous Difference)

This figure plots, on the y-axis, the average difference in log open interest between pseudonymous and
non-pseudonymous articles, and on the x-axis, the day relative to the date of publication. The blue dashed
line plots the average pseudonymous vs. non-pseudonymous difference in open interest for call options
and the red solid line plots the average pseudonymous vs. non-pseudonymous difference in open interest
for put options. Both are the residuals from a fixed effect specification, i.e., after subtracting the average
pseudonymous vs. non-pseudonymous difference in log open interest for calls and puts written on each
firm-article in the interval [t0 − 9, t0 + 5].
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7 Tables

Table 1: Pseudonymous and Non-Pseudonymous Authors

This table presents selected examples of pseudonymous and non-pseudonymous authors in my estimation
dataset.

Pseudonymous Authors Non-Pseudonymous Authors

Midnight Trader Kevin Quon

Bargain Bin Cliff Wachtel

Alpha Generator Citron Research

Follow The Data Josh Young

Tweakerlabs Gary Weiss

AlchemyOfFinance Akshay Kaul

Disruptive Investor Philip Davis

Vatalyst David Urban

Efficient Alpha Larry MacDonald

BumbleBayGoombeeFluor Joseph Bohm
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Table 2: Summary Statistics

This table reports summary statistics for the continuous variables in the primary sample of 4,785 firm-articles by firms with
$2 billion in market capitalization or more. Categorical variables like firm industry are not included in this table, but are
included as described elsewhere in the paper.

Variable N Mean Std. Dev. Min Max 25% 50% 75%

cari,j,t0+2,t0+5 4,784 .001 .048 -.722 .4 -.018 .001 .021

cari,t0−1,t0+1 4,785 -.006 .069 -1.94 1.229 -.022 -.001 .017

revi,j,t 4,784 .007 .083 -1.107 1.923 -.025 .004 .033

revi,j,t > 0 4,785 .535 .499 0 1 0 1 1

revi,j,t > 0.02 4,785 .346 .476 0 1 0 0 1

∆spreadi,t0,t0+2 4,772 .335 2.313 -1 80.919 0 0 0

∆ ˆspreadi,t0,t0+2 4,772 .336 2.31 -1 79.229 -.034 -.001 .031

Market Value (in $1 mil.) 4,785 58,518 104,994 2,013 626,550 4,702 14,078 55,930

Total Assets 4,785 96,405 329,839 1.001 2,807,491 3,091 12,548 51,839

Total Liabilities 4,736 77,085 301,654 .128 2,736,580 1,807 7,584 33,269

Net Income 4,785 3,183 7,685 -14,685 53,394 23.767 373 2,856

Amihud (2002) Illiquidity 4,785 .001 .018 0 1.139 0 0 0

Firm-Specific Volatility 4,785 .024 .017 .005 .309 .014 .02 .028

Article Hour 4,785 10.502 4.75 0 23 7 10 14

Year 4,785 2014 2001 2010 2017 2012 2014 2016
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Table 3: Predictors of Pseudonymous Authorship: Full (Unmatched) Sample

This table examines univariate predictors of pseudonymous authorship on firm- and article-level covariates prior to
employing propensity-score matching. For each covariate, the table reports the mean for the pseudonymous articles,
the mean for non-pseudonymous articles, the difference in means as a percentage of the non-pseudonymous mean,
the t-statistic for that difference, and the p-value of that t-statistic.

Variable Pseudonymous Real Name % bias t-statistic p > |t|
Market Value (in $1 mil.) 51,195 62,692 -11.3 -3.65 0

Total Assets 93,556 98,028 -1.4 -0.45 0.652

Total Liabilities 75,682 77,885 -0.7 -0.24 0.809

Net Income 2,740 3,436.1 -9.3 -3.02 0.003

Amihud (2002) Illiquidity 0.00093 0.00037 2.7 1.04 0.296

Firm-Specific Volatility 0.02404 0.02344 3.5 1.15 0.25

Article Hour 10.503 10.501 0 0.01 0.993

Year 2,013.9 2,013.9 -3.7 -1.24 0.214

Industry: Materials 0.04147 0.03483 3.5 1.17 0.244

Industry: Capital Goods 0.04896 0.03911 4.8 1.62 0.105

Industry: Commercial & Professional Services 0.00403 0.0069 -3.9 -1.25 0.211

Industry: Transportation 0.02477 0.01906 3.9 1.32 0.187

Industry: Automobiles & Components 0.02362 0.03385 -6.1 -1.99 0.047

Industry: Consumer Durables & Apparel 0.04205 0.03089 6 2.02 0.043

Industry: Consumer Services 0.07604 0.06901 2.7 0.91 0.365

Industry: Media 0.01325 0.0253 -8.8 -2.8 0.005

Industry: Retailing 0.10253 0.14558 -13.1 -4.26 0

Industry: Food & Staples Retailing 0.01037 0.01249 -2 -0.65 0.513

Industry: Food, Beverage & Tobacco 0.04032 0.03943 0.5 0.15 0.88

Industry: Household & Personal Products 0.01671 0.02596 -6.4 -2.07 0.038

Industry: Health Care Equipment & Services 0.02247 0.01249 7.6 2.64 0.008

Industry: Pharma, Biotech & Life Sciences 0.07028 0.03023 18.4 6.46 0

Industry: Banks 0.02995 0.03319 -1.9 -0.61 0.541

Industry: Diversified Financials 0.0265 0.02202 2.9 0.98 0.327

Industry: Insurance 0.00634 0.00296 5 1.74 0.082

Industry: Software & Services 0.1394 0.1791 -10.9 -3.56 0

Industry: Technology Hardware & Equipment 0.06509 0.07756 -4.8 -1.59 0.111

Industry: Semiconductors & Equipment 0.06336 0.05587 3.2 1.06 0.289

Industry: Telecommunication Services 0.02247 0.03418 -7.1 -2.29 0.022

Industry: Utilities 0.01325 0.00526 8.4 2.96 0.003

Industry: Real Estate 0.01152 0.00789 3.7 1.26 0.206
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Table 4: Matched Sample: Balance Test

This table examines whether the matching yields a balanced sample for firm- and article-level covariates between the
pseudonymous and non-pseudonymous articles. For each covariate, the table reports the mean for the pseudonymous
articles, the mean for non-pseudonymous articles, the difference in means as a percentage of the non-pseudonymous
mean, the t-statistic for that difference, and the p-value of that t-statistic. As the table shows, none of the p-values
are below the 5% significance level, indicating the differences in means are not statistically significant.

Variable Pseudonymous Real Name % bias t-statistic p > |t|
Market Value (in $1 mil.) 51,545 51,576 0 -0.01 0.992

Total Assets 94,452 85,140 2.8 0.89 0.371

Total Liabilities 75,726 66,491 3.1 0.98 0.329

Net Income 2,765.1 2,891.1 -1.7 -0.53 0.595

Amihud (2002) Illiquidity 0.00094 0.00026 3.3 0.98 0.326

Firm-Specific Volatility 0.02408 0.02476 -4 -1.06 0.291

Article Hour 10.515 10.49 0.5 0.15 0.878

Year 2013.9 2013.8 3.9 1.13 0.258

Fraud-Related Text (Word & Phrase Count) .2936 .33953 -2.3 -0.82 0.412

Industry: Materials 0.04186 0.04942 -3.9 -1.06 0.288

Industry: Capital Goods 0.04942 0.03779 5.6 1.67 0.095

Industry: Commercial & Professional Services 0.00407 0.0064 -3.1 -0.95 0.345

Industry: Transportation 0.025 0.03663 -7.9 -1.97 0.048

Industry: Automobiles & Components 0.02384 0.02616 -1.4 -0.44 0.662

Industry: Consumer Durables & Apparel 0.04244 0.04477 -1.2 -0.33 0.738

Industry: Consumer Services 0.06919 0.07151 -0.9 -0.27 0.79

Industry: Media 0.01337 0.01337 0 0 1

Industry: Retailing 0.10349 0.10465 -0.4 -0.11 0.911

Industry: Food & Staples Retailing 0.01047 0.00988 0.5 0.17 0.865

Industry: Food, Beverage & Tobacco 0.0407 0.0407 0 0 1

Industry: Household & Personal Products 0.01686 0.01163 3.6 1.29 0.195

Industry: Health Care Equipment & Services 0.02267 0.01977 2.2 0.59 0.554

Industry: Pharma, Biotech & Life Sciences 0.07093 0.07151 -0.3 -0.07 0.947

Industry: Banks 0.03023 0.02442 3.3 1.05 0.296

Industry: Diversified Financials 0.02674 0.03023 -2.3 -0.61 0.539

Industry: Insurance 0.0064 0.01047 -6 -1.31 0.192

Industry: Software & Services 0.13895 0.13721 0.5 0.15 0.882

Industry: Technology Hardware & Equipment 0.0657 0.06686 -0.4 -0.14 0.891

Industry: Semiconductors & Equipment 0.06395 0.06628 -1 -0.28 0.782

Industry: Telecommunication Services 0.02267 0.02093 1 0.35 0.726

Industry: Utilities 0.01337 0.0093 4.2 1.13 0.26

Industry: Real Estate 0.01163 0.01105 0.6 0.16 0.872
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Table 5: Stock Price Reversals: Pseudonymous vs. Non-Pseudonymous Articles

This table examines whether pseudonymous articles are followed by greater stock-price reversals than non-
pseudonymous articles across five specifications. Column (1) follows Tetlock (2011) and considers whether the
correlation between cari,j,t0+2,t0+5, i.e., the four-factor cumulative log abnormal return (CAR) over the interval
[t−2, t+5], and cari,t0−1,t0+1, the four-factor log CAR over the interval [t0−1, t0 +1], differs between pseudonymous
and non-pseudonymous articles. To verify that the results are not driven by larger price increases, column (2) limits
the sample to cases where cari,t0−1,t0+1 < 0 and column (3) limits the sample to cases where cari,t0−1,t0+1 > 0.
Columns (4)-(5) examine revi,j,t = cari,j,t0+2,t0+5 − cari,j,t0−1,t0+1. Column (4) regresses revi,j,t on an indicator
for pseudonymous articles and column (5) regresses an indicator equal to 1 if revi,j,t > 0. All regressions employ
propensity-score matching with treatment-control pairs as OLS weights and robust standard errors.

cari,j,t0+2,t0+5 cari,j,t0+2,t0+5 cari,j,t0+2,t0+5 revi,j,t revi,j,t > 0

Pseudonymous × cari,t0−1,t0+1 -0.1139** -0.1957*** -0.0559

(-2.43) (-2.69) (-0.65)

Pseudonymous Author 0.0055*** -0.0011 0.0074** 0.0080** 0.0465**

(2.73) (-0.32) (2.27) (2.51) (2.28)

cari,t0−1,t0+1 0.1024*** 0.1420** 0.0795

(2.87) (2.48) (1.56)

(Intercept) -0.0023 0.0012 -0.0035 0.0030 0.5047***

(-1.45) (0.47) (-1.47) (1.18) (30.50)

Observations 2,899 1,523 1,376 2,899 2,900

t statistics in parentheses

* p < 0.10, ** p < 0.05, *** p < 0.01
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Table 6: Pseudonymous Attacks and Options Trading

This table examines whether pseudonymous articles are followed by greater call options trading than put options
trading on the day of publication t0 compared to [t0 − 9, t0 − 1], and during the period of the stock-price correction,
that is, [t0+2, t0+5] compared to [t0, t0+1]. I estimate a difference-in-difference-in-differences model, which compares
the difference in log open interest or log volume between put and call options (difference #1) in the over-time change
(difference #2) between pseudonymous and non-pseudonymous articles (difference #3). The dataset consists of
nearly at-the-money options written on firms in the matched sample with an absolute delta between 0.45 and 0.55.
The estimation employs firm-article fixed effects, and robust standard errors are clustered by firm-article.

Open Interest Volume

(1) (2) (3) (4)

Pseudonymous × Publication Day × Call Option -0.0766** -0.0775**

(-2.41) (-2.23)

Pseudonymous × Correction Period × Call Option 0.0892*** 0.0620**

(3.49) (2.04)

Pseudonymous × Publication Day 0.0489* -0.0006

(1.90) (-0.02)

Pseudonymous × Call Option -0.0210 -0.0446 0.0130 -0.0277

(-0.64) (-1.10) (0.54) (-0.86)

Publication Day × Call Option 0.0251 0.0548**

(1.02) (1.97)

Pseudonymous × Correction Period -0.0560*** -0.0077

(-2.80) (-0.25)

Correction Period × Call Option -0.0316 -0.0171

(-1.59) (-0.72)

Publication Day -0.0254 0.0834***

(-1.22) (2.72)

Correction Period (in [t− 2, t+ 5]) 0.0451*** -0.0887***

(2.85) (-3.77)

Call Option 0.4954*** 0.4918*** 0.4763*** 0.5026***

(19.97) (15.24) (24.89) (19.49)

| Delta | -2.1201*** -2.4260*** -2.4397*** -2.4949***

(-23.42) (-21.50) (-26.71) (-21.17)

Time-to-Expiration -0.0006*** -0.0006*** -0.0031*** -0.0031***

(-8.03) (-6.92) (-37.97) (-34.20)

Log of Strike Price -1.0745*** -1.3208*** -1.3427*** -1.4128***

(-5.72) (-4.69) (-8.51) (-5.33)

Gamma -1.1147*** -1.2278*** 2.8839*** 2.9693***

(-9.88) (-10.50) (15.57) (16.90)

(Intercept) 18.3620*** 21.2865*** 19.9068*** 20.7935***

(8.72) (6.74) (11.21) (6.96)

Observations 578,381 313,695 403,609 219,923

t statistics in parentheses

* p < 0.10, ** p < 0.05, *** p < 0.01
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Table 7: Pseudonymous Attacks and Options Characteristics

This table examines whether the abnormal options trading on the day of publication of pseudonymous articles and
during the period of the stock-price correction is concentrated in options with unusual characteristics. I estimate the
same model as Table 6, considering the outcomes of time-to-expiration, strike price, absolute delta and gamma. The
estimations employ firm-article fixed effects, and robust standard errors are clustered by firm-article.

Panel A: Publication Day

TTE Strike Price | Delta | Gamma

Pseudonymous × Publication Day × Call Option -0.0470 -0.0008 0.0001 0.0007*

(-0.05) (-1.16) (0.11) (1.66)

Pseudonymous × Publication Day -2.3974* 0.0072* -0.0056** 0.0001

(-1.71) (1.91) (-1.97) (0.51)

Pseudonymous × Call Option 0.1597 0.0023** -0.0000 -0.0005

(0.26) (2.40) (-0.24) (-1.64)

Publication Day × Call Option 0.1860 0.0006 -0.0001 -0.0004

(0.23) (1.20) (-0.20) (-1.41)

Publication Day 1.6128 -0.0061* -0.0000 0.0004

(1.32) (-1.86) (-0.20) (0.64)

Call Option -0.0207 -0.0061*** 0.0003* 0.0023***

(-0.04) (-7.62) (1.89) (10.06)

(Intercept) 186.8216*** 11.2191*** 0.4999*** 0.0599***

(1192.03) (39049.44) (10458.51) (715.55)

Observations 686,809 686,809 686,809 686,809

Panel B: Correction Period

TTE Strike Price | Delta | Gamma

Pseudonymous × Publication Day × Call Option -0.7423 0.0003 0.0001 0.0001

(-0.85) (0.55) (0.20) (0.43)

Pseudonymous × Correction Period 2.2532* 0.0058*** -0.0000 -0.0003

(1.83) (2.77) (-0.07) (-0.38)

Pseudonymous × Call Option 0.8266 0.0019* 0.0001 -0.0002

(0.94) (1.66) (0.21) (-0.61)

Correction Period × Call Option 0.4804 -0.0001 -0.0004 -0.0000

(0.72) (-0.18) (-1.09) (-0.08)

Correction Period -0.7897 -0.0022 0.0002 -0.0001

(-0.82) (-1.49) (1.15) (-0.17)

Call Option -0.4832 -0.0060*** 0.0004 0.0022***

(-0.69) (-6.73) (1.46) (7.31)

(Intercept) 189.0077*** 11.2178*** 0.4997*** 0.0612***

(445.73) (15235.01) (5333.84) (239.18)

Observations 369,825 369,825 369,825 369,825

t statistics in parentheses

* p < 0.10, ** p < 0.05, *** p < 0.01

58

Electronic copy available at: https://ssrn.com/abstract=3198384



Table 8: Pseudonymous Attacks and Put-Call Parity

This table examines whether pseudonymous articles are followed by greater deviations from put-call parity over the
window [t0, t0 + 2] compared to [t0− 9, t0− 1], and during the period following the acquisition of call options, that is,
[t0+3, t0+5] compared to [t0, t0+2]. The estimations are lagged by one day in contrast to Table 6, in order to account
for options markets updating in response to informed order flow. In the spirit of Cremers & Weinbaum (2010), I
employ fixed effects for put and call options written on the same underlying security, expiration date and strike
price. I estimate a difference-in-difference-in-differences model, which compares the difference in implied volatility
between put and call options (difference #1) in the over-time change (difference #2) between pseudonymous and
non-pseudonymous articles (difference #3). The dataset consists of nearly at-the-money options written on firms
in the matched sample with an absolute delta between 0.45 and 0.55. Robust standard errors are clustered by the
unique combination of security-expiration date-strike price.

(1) (2) (3) (4)

Pseudonymous × [t0, t0 + 2] × Call Option -0.0018*** -0.0017***

(-3.68) (-3.48)

Pseudonymous × [t0 + 3, t0 + 5] × Call Option 0.0023*** 0.0022***

(4.60) (4.67)

Pseudonymous × [t0, t0 + 2] 0.0028*** 0.0023***

(3.94) (3.42)

Pseudonymous × Call Option 0.0047*** 0.0045*** 0.0030*** 0.0029***

(11.68) (11.40) (5.41) (5.45)

[t0, t0 + 2] × Call Option 0.0007** 0.0006*

(1.96) (1.73)

Pseudonymous × [t0 + 3, t0 + 5] 0.0002 -0.0000

(0.30) (-0.04)

[t0 + 3, t0 + 5] × Call Option -0.0007* -0.0006*

(-1.74) (-1.68)

[t0, t0 + 2] 0.0003 0.0007

(0.50) (1.52)

[t0 + 3, t0 + 5] -0.0024*** -0.0010**

(-5.07) (-2.19)

Call Option -0.0129*** -0.0125*** -0.0116*** -0.0112***

(-33.39) (-33.27) (-23.96) (-23.73)

| Delta | 0.0020 -0.0021

(0.88) (-0.70)

Gamma -0.3565*** -0.4393***

(-14.31) (-9.90)

Vega 0.0003*** 0.0003***

(7.99) (5.78)

Theta -0.0005*** -0.0004***

(-14.93) (-9.42)

(Intercept) 0.4238*** 0.4205*** 0.4171*** 0.4248***

(633.47) (146.05) (438.11) (104.66)

Observations 813,599 813,599 369,825 369,825

t statistics in parentheses

* p < 0.10, ** p < 0.05, *** p < 0.01
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Table 9: Pseudonymous Attacks and Bid/Ask Spreads

This table examines how bid/ask spreads respond to the publication of pseudonymous attack articles which are expected to be followed by
informed options trading and price reversals. Columns (1)-(3) examine the percentage change in the raw bid-ask spread from t0 to t0 + 2,
and columns (4)-(6) normalize the spread by the price of the underlying stock on day t0 and t0 +2. All models report the results of regressing
the change in the spread on an indicator equal to 1 if the article was written by a pseudonymous article, interacted with the cumulative
abnormal log return over the period [t0 − 1, t0 + 1]. All regressions employ propensity-score matching with treatment-control pairs as OLS
regression weights with standard errors robust to heteroskedasticity.

∆spreadi,t,τ ∆ ˆspreadi,t,τ

(1) (2) (3) (4) (5) (6)

Pseudonymous × cari,t0−1,t0+1 -2.1793*** -2.2366***

(2.89) (2.92)

Pseudonymous × cari,t0−1,t0+1 < 0 0.4352*** 0.4479***

(2.48) (2.55)

Pseudonymous × cari,t0−1,t0+1 < −0.05 0.5037** 0.5180**

(2.46) (2.39)

Pseudonymous Author -0.0789 -0.1821 -0.1242 -0.0824 -0.1877* -0.1286

(-0.91) (-1.62) (-1.31) (-0.96) (-1.69) (-1.38)

cari,t0−1,t0+1 1.3319*** 1.1158**

(2.65) (2.22)

cari,t0−1,t0+1 < 0 -0.2897** -0.2626**

(-2.56) (-2.33)

cari,t0−1,t0+1 < −0.05 -0.2210* -0.1828

(-1.96) (-1.62)

(Intercept) 0.3354*** 0.4074*** 0.3539*** 0.3373*** 0.4031*** 0.3525***

(4.29) (3.89) (4.08) (4.36) (3.89) (4.11)

Observations 2,893 2,893 2,893 2,893 2,893 2,893

t statistics in parentheses

* p < 0.10, ** p < 0.05, *** p < 0.01
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Table 10: Pseudonymous Attacks and Net Trading Losses to Sellers

This table calculates the aggregate trading losses to sellers as a result of the depressed prices induced by pseudonymous attacks. For each
firm-article written by pseudonymous authors, I calculate the total dollar volume on each of the trading days in the interval [t0, t0 + 4] and
compute a counterfactual dollar volume consisting of the number of trades multiplied by the price at t0 + 5. This is the price that sellers
would have received in the absence of any price distortion, i.e., if the shares had been sold at their price on day t0 + 5. I subtract the actual
dollar volume from the counterfactual to derive the net losses to sellers. These losses have zero welfare effects ex post: they consist solely of
transfers, and thus the gains to buyers exactly equal the losses to sellers.

t0 t0 + 1 t0 + 2 t0 + 3 t0 + 4

Actual Dollar Volume $1.044 trillion $976 billion $977 billion $950 billion $933 billion

Counterfactual Dollar Volume $1.050 trillion $981 billion $982 billion $954 billion $935 billion

Net Losses to Sellers (Counterfactual - Actual) $5.40 billion $4.62 billion $4.22 billion $3.96 billion $1.93 billion

Grand Total of Net Losses to Sellers $20.1 billion
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Table 11: Stock Price Reversals: Pseudonymous Authors in Non-Liar Periods

This table examines whether pseudonymous articles are followed by greater stock-price reversals than real-name articles by examining four
different specifications in non-liar vs. liar periods (see text for definition). Columns (1) and (5) follow Tetlock (2011) and considers whether
the correlation between cari,j,t0+2,t0+5, i.e., the four-factor cumulative abnormal return (CAR) over the interval [t−2, t+5], and cari,t0−1,t0+1,
the four-factor CAR over the interval [t0 − 1, t0 + 1], differs between pseudonymous and non-pseudonymous articles. The other columns
examine revi,j,t = cari,j,t0+2,t0+5 − cari,t0−1,t0+1. Columns (2) and (6) regresses revi,j,t on an indicator for pseudonymous articles, columns
(3) and (7) regress an indicator equal to 1 if revi,j,t > 0, and columns (4) and (8) examine cases where revi,j,t > 0.02. All regressions employ
robust standard errors.

Non-Liar Liar

cari,j,t0+2,t0+5 revi,j,t revi,j,t > 0 revi,j,t > 0.02 cari,j,t0+2,t0+5 revi,j,t revi,j,t > 0 revi,j,t > 0.02

Pseudonymous 0.0047** 0.0077** 0.0567** 0.0483** 0.0025 0.0038 -0.0118 -0.0006

Author (2.00) (2.07) (2.38) (2.02) (0.62) (0.75) (-0.34) (-0.02)

Pseudonymous -0.1351** 0.0252

× cari,t0−1,t0+1 (-2.40) (0.26)

cari,t0−1,t0+1 0.1426*** 0.0782*

(3.17) (1.83)

(Intercept) 0.0032* 0.0173*** 0.5887*** 0.4080*** -0.0137*** -0.0323*** 0.2978*** 0.1247***

(1.73) (5.80) (30.03) (21.10) (-4.62) (-8.05) (11.10) (6.61)

Observations 2,107 2,107 2,107 2,107 792 792 793 793

t statistics in parentheses

* p < 0.10, ** p < 0.05, *** p < 0.01

E
lectronic copy available at: https://ssrn.com

/abstract=
3198384



Table 12: Pseudonymous Attacks and Options Trading: Non-Liar Periods

This table examines whether pseudonymous articles are followed by greater call options trading than put options trading on the day of
publication t0 and during the period of the stock-price correction, i.e., [t0 − 2, t0 + 5], comparing between non-liar and liar periods (see text
for definition). In every column, the outcome is the log open interest for a nearly at-the-money option with an absolute delta between 0.45
and 0.55. I estimate a difference-in-difference-in-differences model, which compares the difference in log open interest between put and call
options (difference #1) in the over-time change (difference #2) between pseudonymous and non-pseudonymous articles (difference #3). The
estimations employ firm-article fixed effects and control for option characteristics: strike price, absolute delta, gamma and time-to-expiration.
Robust standard errors are clustered by firm-article.

Non-Liar Liar

(1) (2) (3) (4)

Pseudonymous × Publication Day × Call Option -0.0782** -0.0427

(-2.12) (-0.70)

Pseudonymous × Correction Period × Call Option 0.0945*** 0.0548

(3.09) (1.19)

Pseudonymous × Publication Day 0.0368 0.0655

(1.24) (1.29)

Pseudonymous × Call Option -0.0401 -0.0524 0.0422 0.0228

(-1.02) (-1.09) (0.69) (0.32)

Publication Day × Call Option -0.0148 0.1150**

(-0.52) (2.47)

Pseudonymous × Correction Period -0.0337 -0.1001***

(-1.40) (-2.88)

Correction Period × Call Option 0.0013 -0.1101***

(0.05) (-3.18)

Publication Day 0.0070 -0.1048***

(0.29) (-2.61)

Correction Period (in [t− 2, t+ 5]) 0.0070 0.1374***

(0.37) (5.30)

Call Option 0.4786*** 0.4151*** 0.5335*** 0.6679***

(15.87) (10.81) (12.38) (11.98)

(Intercept) 18.6586*** 22.0316*** 17.4739*** 19.5176***

(7.85) (6.02) (4.06) (3.04)

Observations 418,650 226,940 159,731 86,755

t statistics in parentheses

* p < 0.10, ** p < 0.05, *** p < 0.01
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Table 13: Pseudonymous Attacks and Disappearing Authors

This table examines three propositions discussed in the text. Column (1) examines whether pseudony-
mous authors are more likely to “disappear,” i.e., whether a given article is likely to be the last one
written by an author. Column (2) tests whether the market response to an article is linked to the
presence of prior reversals. In this column, there is no observation for the first article by an author.
Columns (3) and (4) link the two prior tests together and consider whether pseudonymous authors are
more likely to “disappear” when the market has ceased to respond to the publication of an article. The
cumulative abnormal return cari,j,t0−1,t0+1 is standardized. All regressions are estimated with robust
standard errors on the matched sample with treatment-control pairs using OLS regression weights.

lasti,j,t |cari,j,t0−1,t0+1| lasti,j,t lasti,j,t

Pseudonymous Author 0.0390** 0.0242

(2.42) (1.41)

Prior Negative Reversals (priori,j,t) -0.2497***

(-3.96)

Pseudonymous Author × -0.0838**

|cari,j,t0−1,t0+1| (-2.50)

|cari,j,t0−1,t0+1| 0.0396

(1.37)

Low-Credibility Pseudonymous 0.7606***

(27.54)

(Intercept) 0.1872*** 0.0336*** 0.1936*** 0.1925***

(14.93) (30.59) (14.07) (24.07)

Observations 2,900 2,601 2,900 2,900

t statistics in parentheses

* p < 0.10, ** p < 0.05, *** p < 0.01
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Table 14: Stylometric Analysis of Pseudonymous Authorship

This table examines whether pseudonymous attacks are stylometrically more similar to articles written
by “former authors.” The term “former authors” is defined as authors who had written their last article
before the publication date of the attack, exploiting the benefit of hindsight to determine this date.
Column (1) examines this link unconditionally. Column (2) examines whether pseudonymous authors
hide their identities when first appearing, but eventually revert to their true writing style, i.e., whether
similarity to former authors increases as an author writes more articles. Columns (3) and (4) consider
discrete versions of the continuous interaction in Column (2) at the 5th and 10th article, respectively.
All regressions are estimated with robust standard errors on the matched sample with treatment-control
pairs using OLS regression weights and include year fixed effects. The number of observations is lower
than prior tables because the full text of some articles was unavailable on the Internet Archive.

(1) (2) (3) (4)

Pseudonymous Author 0.0065* -0.0026 0.0179*** 0.0215***

(1.67) (-0.56) (3.59) (3.77)

Pseudonymous × Article # 0.0006***

(5.74)

Pseudonymous × Article # < 5 -0.0218***

(-2.74)

Pseudonymous × Article # < 10 -0.0213***

(-2.74)

Article # 0.0000

(0.47)

Article # < 5 -0.0023

(-0.36)

Article # < 10 -0.0051

(-0.82)

(Intercept) 0.0588*** 0.0598*** 0.0601*** 0.0619***

(7.23) (7.25) (7.08) (6.80)

Observations 2,518 2,518 2,518 2,518

t statistics in parentheses

* p < 0.10, ** p < 0.05, *** p < 0.01
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Online Appendix

A.1 Are Reversals Driven by Provocative Article Content?

One question is whether pseudonymous authors simply induce a price overreaction by post-

ing provocative content. It is difficult to explain the purchase of put options prior to the

public posting of the article as a mere coincidence, and the analysis in Section 3 suggests an

exploitation of the market’s view that the author is non-liar. This Section provides additional

evidence that evocative article content is unlikely to explain these findings.

I generate a document-term matrix following the text analysis literature (Grimmer &

Stewart, 2013). First, I preprocess the raw text of each article by removing punctuation and

numbers, converting to lowercase, removing “function” words (a, the, etc.), and stemming to

merge different grammatical forms. As in Macey & Mitts (2014), I tokenize the preprocessed

text by counting the frequencies of individual word, two-word phrases (“bigrams”) and three-

word phrases (“trigrams”). I discard words and phrases which occur in less than 0.1% of the

sample, yielding a document-term matrix of 9,515 articles in the original sample × 107,890

words and phrases. Restricting to the matched sample yields a final document-term matrix

of 2,900 articles × 104,495 words and phrases.

I utilize these data in two ways. First, to examine whether pseudonymous articles employ

provocative phrases like “fraud”, accounting restatements, and so forth, I extract those words

and phrases containing the terms “fraud”, “restatement” or “legal” (in stemmed form). For

each article in my dataset, I count how often any of these terms appear, and examine whether

this count differs between pseudonymous and real-name articles. The results of this balance

test are shown in Table 4, which shows fraud-related text does not appear more frequently in

pseudonymous articles. While the difference in means is statistically insignificant, the point

estimate is slightly smaller for pseudonymous articles.

This test is intuitive but crude, and the ex-ante selection of a given set of terms may

lead to biased inferences. As an alternative test, I utilize the entire vocabulary of 104,495

words and phrases in the matched sample, and employ logistic regression with elastic-net

regularization (Zou & Hastie, 2005) to identify which words and phrases are most predictive

of pseudonymous authorship. I choose the regularization parameter λ by ten-fold cross

validation, maximizing the area under the ROC curve (the “AUC”). The in-sample accuracy
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of the model is 0.9000, with a sensitivity (true positive rate) of 0.7568 and a specificity (true

negative rate) of 0.9983. The no-information rate is 0.5931.24

While the in-sample accuracy is likely biased upward, the goal of this exercise is simply to

identify which words and phrases are most predictive of pseudonymous authorship. Among

the 104,495 words and phrases in the model, only 620 are assigned nonzero coefficients by

the elastic-net model, and only 163 positively predict a pseudonymous article. Table A1

shows the top 100 words and phrases in this group that positively predict a pseudonymous

article.

[ Table A1 ]

As Table A1 shows, none of the words and phrases that predict pseudonymous authorship

seem particularly provocative or address fraud or similar claims. Rather, they seem to reflect

idiosyncratic noise. This evidence suggests that pseudonymous authors manipulate markets

by trading on the advance knowledge of a forthcoming article, and not by promulgating

provocative content.

A.2 Detecting Identity-Switching with Linguistic Stylometry

If pseudonymous authors switch identities after losing credibility with the market, it might be

possible to detect the adoption of a new identity using methods of authorship attribution from

the field of linguistic stylometry.25 Stylometry is a technique to identify subtle aspects of an

author’s writing style that appear throughout documents he or she has written. Stylometric

methods have been applied for decades to shed light on the authorship of historical and

religious texts like the Federalist Papers (Mosteller & Wallace, 1964) and Book of Mormon

(Holmes, 1992), as well as forensic applications (Iqbal et al. , 2010).

Stylometry bears many similarities to prior applications of the analysis of textual data

(Grimmer & Stewart, 2013; Macey & Mitts, 2014; Varian, 2014). The key difference is

that stylometric prediction exploits non-content features that are intended to capture the

author’s writing style rather than the subject matter of the document. Typical techniques

24The no-information rate is the accuracy rate if articles were randomly classified as pseudonymous or not,
and is equal to the in-sample proportion of the most frequent class.

25Seeking Alpha may employ technology to prevent identity-switching, but it is unclear whether these
methods are immune to sophisticated techniques like switching IP addresses or routing over Tor.
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in textual analysis such as “bag-of-words” features and discarding so-called function words

(like “the”, “a”, etc.) will lead to effective prediction of a document’s substantive content

— e.g., a similar company or subject matter in another article. However, the goal of a

stylometric analysis is to identify authorship regardless of the underlying content he or she

has produced. That necessitates using a different set of predictors which are unrelated to

document content.

Traditionally, stylometric analysis was performed on a small number of documents, with

the goal of extracting a tremendous amount of nuanced detail from the author’s available

writing. The computational demands of the traditional approach are not well-suited to

classifying thousands of documents produced online, such as the Seeking Alpha articles in

my dataset. Narayanan et al. (2012) solve this problem by identifying predictors that can

be used for rapid stylometric analysis on a large scale. I adopt the stylometric features

identified in Narayanan et al. (2012) to predict authorship for the articles in my dataset.26

The empirical design is simple. For each article in my dataset, I compare its stylomet-

ric features to those of articles written by “former authors,” i.e., those authors who had

published their final article before that date.27 Just as before, I infer when an author has

published their last article by observing ex post (as of May 2018) what the date of their last

article was. The benefit of hindsight should pose no problem: nothing here assumes that

market participants were contemporaneously aware of whether a given author would cease

to publish.

I compare the stylometric similarity between a given article and this candidate set of

articles by calculating the pairwise cosine similarity, defined as follows between article i and

k:

similarityi,k =
xi · xk
||xi||||xk||

where xi denotes the stylometric feature vector for article i. I then derive an article-level

26These include the number of characters; Yule’s K; the frequency of hapax legomena, dis legomena, and so
forth; frequency of words with upper case, all lower case, only first letter upper case, camel case (CamelCase);
frequency of words with 1-20 characters; frequency of a-z; frequency of 0-9; frequency of punctuation and
other special characters; and frequency of function words.

27Clearly, the author of the current article cannot be included because the final date for that author is,
by definition, on or after the publication date of the current article.
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similarity measure as the average of these pairwise similarities:

similarityi =
1

Nk

Nk∑
k=1

similarityi,k

where Nk denotes the number of articles written by former authors as of the publication date

of article i. I calculate this measure for every article in my dataset, not only the matched

sample, but then just as before, I perform my analysis on the matched sample, regressing

similarityi on an indicator equal to 1 if article i’s author was pseudonymous. Moreover,

I examine whether pseudonymous authors hide their identities when first appearing, but

eventually revert to their true writing style. I estimate the following specification:

similarityi = β0 + β1pseudoj + β2authorcounti,j + β3 (pseudoj × authorcounti,j) + εi

where authorcounti,j is the ordinal number of article i for author j, i.e., 1 corresponds

to the first article, 2 corresponds to the second article, and so forth. Similarly, I consider

specifications where authorcounti,j is replaced by an indicator equal to 1 if authorcounti,j < 5

or authorcounti,j < 10. The results are presented in Table 14.

[ Table 14 ]

As Table 14 shows, pseudonymous authors are unconditionally more similar to former au-

thors, but this difference is only marginally significant at the 10% level. However, there is a

striking heterogeneity: as pseudonymous authors write more articles, they become far more

similar to authors who had published their final article.28 The specifications with indicators

for the author’s 5th or 10th article show that pseudonymous authors are significantly more

likely to write in a style similar to former authors after the first few articles.

These stylometric findings should be interpreted with caution, as the sample size under-

lying these estimates is limited and thus we have limited confidence that the results have not

arisen by random chance. Nonetheless, they may shed light on an additional mechanism by

which pseudonymous authors persuade the market to view their initial article as non-liar. By

adopting a writing style distinct from prior identities, new pseudonymous authors reinforce

28This calculation excludes the current author, so the result is not driven by a mechanical correlation.
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investors’ belief that they are unrelated to prior manipulators. However, after establishing

credibility under a new identity, pseudonymous authors no longer find it necessary to write

unnaturally. Instead, they may be able to exploit their existing credibility to profitably

manipulate markets.

A Legal Implications

One of the challenges with addressing the sort of market manipulation documented here

is that pseudonymous attacks are not easily captured by either the anti-manipulation or

anti-fraud provisions of the securities laws, as discussed in the following Sections.

A.1 Market Manipulation

Section 9 of the 1934 Act prohibits a specific set of manipulative trading practices, such as

wash sales and matched orders, which reflect artificial trading activity designed to mislead

investors as to the underlying interest in the security.29 Section 9(a)(2) also prohibits “ef-

fect[ing] . . . a series of transactions in any security . . . creating actual or apparent active

trading in such security, or raising or depressing the price of such security, for the purpose

of inducing the purchase or sale of such security by others.”30 Similarly, subpart (c) of Rule

10b-5 provides that it is unlawful “To engage in any act, practice, or course of business

which operates or would operate as a fraud or deceit upon any person, in connection with

the purchase or sale of any security.”31. Market manipulation can run afoul of both Section

9(a)(2) and Rule 10b-5(c).

The Supreme Court has defined market manipulation as “intentional or willful conduct

designed to deceive or defraud investors by controlling or artificially affecting the price of

securities.”32 Similarly, the Second Circuit has identified the “gravamen of manipulation” as

“deception of investors into believing that prices at which they purchase and sell securities are

29See, e.g., Ernst & Ernst v. Hochfelder, 425 U.S. 185, 205 n.25 (1976); Edward J. Mawod & Co. v. S.
E. C., 591 F.2d 588 (10th Cir. 1979)

3015 U.S.C. 78i (1970)
3117 CFR 240.10b5
32Ernst & Ernst v. Hochfelder, 425 U.S. 185, 198 (1976).
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determined by the natural interplay of supply and demand, not rigged by manipulators.”33

Nonetheless, the most challenging question is when trading on the open market is “artificial,”

absent specific behavior like wash sales or matched orders which are clearly manipulative. 34

Lower courts disagree on whether open-market trading can violate Section 9(a).35 It is

clear that a large volume of short sales is not per se manipulative because a short seller’s

bearish view does not, on its own, “mislead investors by artificially affecting market activ-

ity.”36 In SEC v. Masri, the U.S. District Court for the Southern District of New York held

that “an investor conducts an open-market transaction with the intent of artificially affect-

ing the price of the security, and not for any legitimate economic reason, it can constitute

market manipulation.”37

In circuits that decline to follow Masri, it may be harder to establish that pseudonymous

attacks violate Section 9(a).38 And while Masri represents an expansive view of market

manipulation, plaintiffs must still establish intent to artificially affect the price of the security.

This presents an evidentiary challenge. Suppose the SEC were able to identify a single

individual who authored the attack, purchased put options immediately prior to publication,

and similarly bought call options a day or two after the price decline. Even that sort of well-

timed trading exploiting these price changes may be insufficient. The author-trader could

argue that he or she opened a position consistent with the view articulated in the article

that the firm was overvalued, but upon recognizing that investors had overreacted (i.e., the

price had declined too far), purchased the stock at that point to take advantage of its return

to its fundamental value. Aggressive options trading accompanying the publication of the

33Gurary v. Winehouse, 190 F.3d 37, 45 (2d Cir.1999).
34The Seventh Circuit has held that plaintiff bringing a claim under Section 9(a) must establish: “(1) a

series of transactions in a security created actual or apparent trading in that security or raised or depressed
the market price of that security; (2) the transactions were carried out with scienter; (3) the purpose of
the transactions was to induce the security’s sale or purchase by others; (4) the plaintiffs relied on the
transactions; and (5) the transactions affected the plaintiff’s purchase or selling price.” AnchorBank, FSB v.
Hofer, 649 F.3d 610, 61617 (7th Cir. 2011) But these tests do not shed light on what constitutes “artificial”
trading.

35Compare, e.g., GFL Advantage Fund, Ltd. v. Colkitt, 272 F.3d 189 (3d Cir. 2001) to SEC v. Masri,
523 F. Supp. 2d 361 (S.D.N.Y. 2007).

36In re Scattered Corp. Sec. Litig., 844 F. Supp. 416, 420 (N.D. Ill. 1994) (citing Santa Fe Indus., Inc. v.
Green, 430 U.S. 462, 476 (1977)).

37523 F. Supp. 2d at 372.
38See, e.g., ScripsAmerica, Inc. v. Ironridge Glob. LLC, 56 F. Supp. 3d 1121, 1162 (C.D. Cal. 2014)

(“[Masri] is an out-of-circuit district court case that is not binding on the court.”).
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article may be insufficient, absent more, to establish intent to artificially depress the price of

the security.

One way to establish that sort of intent is to show that the options trading was not

merely directionally correct but actually had the effect of distorting the price at the time

of publication. In the words of the Second Circuit in ATSI, “short selling — even in high

volumes — is not, by itself, manipulative. . . . To be actionable as a manipulative act, short

selling must be willfully combined with something more to create a false impression of

how market participants value a security.”39 When options trading is so intense and

well-timed with the release of an attack article that the trading gives “a false impression

of how market participants value a security,” this sort of conduct may constitute market

manipulation.40

Establishing this sort of manipulative intent requires detailed evidence as to the nature

of this sort of trading behavior over time, especially in relation to publication of the attack

article. Pseudonymity can make it more difficult for enforcement authorities to determine

the identity of the author, as they must subpoena account records, trace IP addresses, and

link the author to his or her trading activity. Technologies like Tor can make it harder to

“connect the dots.” And because the enforcement action will require affirmative evidence of

manipulative intent, pseudonymity makes it more likely that regulators will allocate limited

resources elsewhere, unless direct evidence of manipulative trading can be brought to bear.

A.2 Misstatement Fraud

An alternative basis for holding pseudonymous authors accountable is the general anti-fraud

rule under subpart (b) of Rule 10b-5, which prohibits “mak[ing] any untrue statement of

a material fact.”41 To be sure, the procedural hurdles to bringing a misstatement claim

are higher. The Second Circuit has held that misrepresentation claims that do not involve

manipulative trading may not be brought under subparts (a) or (c) of Rule 10b-5, and are

thus subject to the heightened pleading requirements of the Private Securities Litigation

39ATSI Commc’ns, Inc. v. Shaar Fund, Ltd., 493 F.3d 87, 101 (2d Cir. 2007).
40See Sharette v. Credit Suisse Int’l, 127 F. Supp. 3d 60, 82 (S.D.N.Y. 2015) (“[O]pen-market transactions

that are not, in and of themselves, manipulative or illegal, may constitute manipulative activity within the
meaning of Section 10(b) when coupled with manipulative intent.”)

4117 C.F.R. 240.10b-5(b).
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Reform Act (the “PSLRA”).42 The PSLRA mandates that plaintiffs bringing an action for

misstatement fraud under subpart (b) of Rule 10b-5 must “specify each statement alleged

to have been misleading, the reason or reasons why the statement is misleading, and, if

an allegation regarding the statement or omission is made on information and belief, the

complaint shall state with particularity all facts on which that belief is formed.”43 While the

heightened pleading standard under the PSLRA only applies to private plaintiffs, the SEC

must still “stat[e] with particularity the circumstances constituting fraud” under Rule 9(b)

of the FRCP.

There are two challenges with applying Rule 10b-5(b) to pseudonymous attacks. The

first is that authors are often careful to avoid making factual claims directly. Consider

SkyTides’ attack on Insulet. The statement that Insulet “allegedly directed employees to

bribe physicians” is not a claim that Insulet in fact directed those employees in that manner;

rather, it is simply a report of allegations by another. The report refers to a lawsuit filed by

one of Insulet’s former employees who alleged that the firm’s CEO instructed him to “bury”

any data that would make the firm look bad. SkyTides could argue that merely reporting

a claim made by another is not the same as making the claim. And to the extent that

a pseudonymous attacker is merely expressing a negative opinion about a firm, it will be

difficult for the SEC to establish that such a view was not “sincerely held.”44

One possibility, which I have written on elsewhere with my colleague John C. Coffee, Jr., is

that “traders who anticipate a market rebound and buy ahead of it (after selling short heavily

only a day or two earlier) are conceding that they did not believe their earlier purchases were

truly establishing a new price equilibrium. We do not suggest that this reversal in trading

supplies irrebuttable evidence of manipulation, but it could be given presumptive weight.

One way to justify our position is to look to Omnicare, which held that an expression of

opinion can contain ‘embedded’ factual assertions, both that the speaker sincerely holds the

42Lentell v. Merrill Lynch & Co., Inc., 396 F.3d 161, 177 (2d Cir.2005) (“[W]here the sole basis for such
claims is alleged misrepresentations or omissions, plaintiffs have not made out a market manipulation claim
under Rule 10b5(a) and (c), and remain subject to the heightened pleading requirements of the PSLRA.)
(citing Schnell v. Conseco, Inc., 43 F.Supp.2d 438, 44748 (S.D.N.Y.1999)); accord In re Alstom SA, 406
F.Supp.2d 433, 475 (S.D.N.Y.2005) ([I]t is possible for liability to arise under both subsection (b) and
subsections (a) and (c) of Rule 10b5 out of the same set of facts, where the plaintiffs allege both that the
defendants made misrepresentations in violations of Rule 10b5(b), as well as that the defendants undertook
a deceptive scheme or course of conduct that went beyond the misrepresentations.).

4315 U.S.C. 78u4(b)(1).
44Omnicare, Inc. v. Laborers Dist. Council Const. Industry Pension Fund, 135 S.Ct. 1318 (2015)).
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view stated and did some minimal research. The sudden reversal in position by the trader

in the new V pattern strongly suggests it never believed in the adverse news or rumors that

it cited.”45.

Another possibility is that the pseudonymous attacker lacks a factual basis for the opin-

ions expressed in the piece, such that the attack is“a misstatement of the psychological fact

of the speaker’s belief in what he says.”46 The Court in Omnicare referred to this as an

“embedded statement[] of fact,”47 that is, by authoring a short attack on a firm, the author

is implying that they have some reason to believe in the truthfulness of the underlying claim.

The complete absence of any factual basis whatsoever could thus give rise to liability, even

if the author’s statement consists solely of opinion.

To be sure, litigants have not been very successful on bringing similar claims under

defamation law against Seeking Alpha. In Nanoviricides, Inc. v. Seeking Alpha, Inc., the

New York Supreme Court for New York County rejected a discovery motion brought against

Seeking Alpha to reveal the identity of a pseudonymous author “The Pump Terminator,”

concluding that “the alleged defamatory statements identified in the petition constitute

protected opinion and are not actionable as a matter of law.”48 That said, the decision in

Nanoviricides was premised on defamation law, not securities fraud, and the court did not

undertake an analysis of embedded facts under Omnicare.

The second challenge is that establishing a violation of Rule 10b-5 requires proof that

the defendant acted with scienter,49 which in most jurisdictions may be satisfied either

by showing an intent to defraud or recklessness.50 As with market manipulation, it will be

difficult to prove an affirmative intent to defraud. And rarely will any factual misrepresention

rise to the level required to establish recklessness, i.e., “a danger of misleading buyers or

45John C. Coffee, Jr. & Joshua Mitts, Short Selling and the New Market Manipulation, Mar. 3, 2018,
https://clsbluesky.law.columbia.edu/2019/03/18/short-selling-and-the-new-market-manipulation/

46Virginia Bankshares, Inc. v. Sandberg, 501 U.S. 1083, 1095 (1991). While Virginia Bankshares was
decided under section 14(a) of the Exchange Act, the Omnicare court applied its reasoning to misstatement
claims under Section 11 and thus by extension to Rule 10b-5.Omnicare, 135 S.Ct. at 1326 n.2.

47Id. at 1327. (quoting Virginia Bankshares, 501 U.S. at 1109 (Scalia, J., concurring in part and concurring
in judgment) (“a statement can sometimes be most fairly read as affirming separately both the fact of the
[speaker’s] opinion and the accuracy of the facts given to support or explain it.”).

482014 WL 2930753 (N.Y. Sup. Ct., Jun. 26, 2014.)
49Aaron v. SEC, 446 U.S. 680, 691 (1980)
50See, e.g., IIT v. Cornfeld, 619 F.2d 909, 923 (2d Cir.1980); S.E.C. v. Platforms Wireless Int’l Corp.,

617 F.3d 1072, 1093 (9th Cir. 2010).
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sellers that is either known to the defendant or is so obvious that the actor must have been

aware of it.”51

On the one hand, the difficulty with bringing an enforcement action on the basis of

pseudonymous online postings was highlighted by the SEC’s 2007 investigation of John

Mackey, CEO of Whole Foods.52 From 1999-2007, Mr. Mackey posted positive comments on

online forums using a fake pseudonyms, including a reference to a company that Whole Foods

was considering acquiring. The SEC ultimately closed its investigation into Mr. Mackey’s

postings without commencing an enforcement action.53 While the SEC did not state the

reasons for dropping its investigation, and Mr. Mackey’s case implicated Regulation FD

because he was a corporate insider, the difficulties highlighted here likely played a role.

The mere use of a pseudonym is unlikely to render authentic expressions of opinion (whether

positive or negative) subject to misstatement liability under Rule 10b-5, absent a false factual

claim or clear deception.

One enforcement action in 2017 — the matter of Lidingo Holdings — suggests that

the SEC may be willing to take action when such deception can be clearly established.

Lidingo Holdings hired writers to publish articles on investment websites like Seeking Alpha

under pseudonymous names like “VFC’s Stock House.” These articles sought to portray

certain publicly traded firms in a positive light — namely, those clients of Lidingo who paid

for this sort of stock promotion service. The authors did not disclose that they were being

compensated by Lidingo for this purpose, nor did they disclose that Lidingo was compensated

by the target firms of the articles seeking promotion of their stock.

The SEC brought suit claiming a violation of Section 17(b) of the Securities Act of 1933,

which prohibits describing a security for consideration “without fully disclosing the receipt

. . . of such consideration and the amount thereof.” The SEC also alleged a violation

of Rule 10b-5 for the misleading disclosure.54 The Lidingo action shows that when specific

factual misstatements or omissions can be established — such as misleading compensation

disclosure — the SEC is more willing pursue an anti-fraud enforcement action under Rule

51S.E.C. v. Platforms Wireless Int’l Corp., 617 F.3d 1072, 1094 (9th Cir. 2010) (quoting Hollinger v.
Titan Capital Corp., 914 F.2d 1564, 156869 (9th Cir. 1990)

52See, e.g., Kara Scannell, SEC Opens Informal Inquiry Of Whole Foods CEO Postings, Wall St. J., Jul.
14, 2007.

53Stephen Taub, Whole Foods Blogging Probe Dropped by SEC, CFO.com, Apr. 28, 2008.
54SEC v. Lidingo, Case 1:17-cv-02540, Apr. 10, 2017, https://www.sec.gov/litigation/complaints/2017/comp-

pr2017-79-a.pdf
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10b-5. But that is a fairly narrow basis on which to impose liability against pseudonymous

attackers.

However, the SEC very recently has taken enforcement action under a misstatement

theory in the matter of Ligand Pharmaceuticals.55 The SEC has alleged that hedge-fund

adviser Gregory Lemelson and Lemelson Capital Management sought to manipulate the

price of Ligand’s stock by “orchestrating a public campaign” against Ligand consisting of

false statements of material facts “intended to shake investor confidence in the company,

drive down the price of Ligand’s stock, and consequently, increase the value of Ligand’s short

positions.”56 The Ligand case does not involve allegations of derivatives trading, which may

strengthen the inference of manipulative intent, indicating both that the SEC may be taking

a more aggressive stance against short-and-distort campaigns as well as suggesting that cases

with manipulative options trading may be especially ripe for SEC review.

A.3 Intermediary Liability for Manipulative Attacks

While it might be difficult to hold pseudonymous attackers directly accountable, the same

cannot be said for intermediaries like Seeking Alpha. Seeking Alpha not only hosts the

content of pseudonymous attacks but also holds the keys to fictitious accounts. By requiring

that these accounts be password-protected and linked to some external point of contact

(e.g., e-mail address), Seeking Alpha keeps pseudonymous accounts from being hijacked by

anonymous impersonators, claiming that they “insist on receiving the author’s real name and

contact information (which we keep confidential) and maintain a correspondence with the

author.”57 Moreover, Seeking Alpha presumably records the IP address of the pseudonymous

poster in its web logs, though that address may be unreliable if the author uses a service

like Tor.

As gatekeepers of the link between pseudonymous accounts and underlying authors, in-

termediaries like Seeking Alpha are well-suited to punish systematic manipulators without

chilling pseudonymity itself. One could easily imagine a policy whereby Seeking Alpha pro-

hibits authors from opening new pseudonymous accounts after demonstrating a history of

55SEC v. Lemelson, Case No. 1:18-cv-11926, D. Mass, https://www.sec.gov/litigation/complaints/2018/comp-
pr2018-190.pdf

56Id.
57https://seekingalpha.com/page/policy_anonymous_contributors
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price reversals or options trading in excess of a given threshold. That sort of rule would

promote the benefits of pseudonymity while holding authors accountable for price-distorting

behavior, even when manipulative intent cannot be directly proven.

Could intermediaries like Seeking Alpha be induced to adopt this sort of policy by existing

law? Much of the policy conversation around online intermediaries has focused on Section

230 of the Communications Decency Act, which provides that “[n]o provider or user of an

interactive computer service shall be treated as the publisher or speaker of any information

provided by another information content provider.”58 This statute immunizes intermediaries

from defamation liability, and indeed one court has already rejected a defamation claim

against Seeking Alpha on the basis of Section 230.59 It is likely that Section 230 would also

foreclose a direct claim of securities fraud or market manipulation against Seeking Alpha,

because Seeking Alpha would not be considered the “speaker” of any misstatement.

However, it is less clear that Seeking Alpha would be immune from secondary liability for

aiding and abetting the manipulation documented here. In SEC v. Apuzzo, the Second Cir-

cuit delineated the elements of aiding and abetting liability: “(1) the existence of a securities

law violation by the primary (as opposed to the aiding and abetting) party; (2) knowledge

of this violation on the part of the aider and abettor; and (3) ’substantial assistance’ by the

aider and abettor in the achievement of the primary violation.”60 The knowledge element

was relaxed by the Dodd-Frank Act to encompass recklessness.61 An aiding-and-abetting

claim may only be brought by the SEC, not a private plaintiff,62 and in the Second Circuit,

the SEC need not prove that the aider and abettor proximately caused the primary securities

law violation.63

Suppose the SEC were able to establish existence of a securities law violation by a

pseudonymous author — a nontrivial challenge to be sure, but this burden may be met

in some cases. Does Seeking Alpha have knowledge of the manipulation, or at least a mens

5847 U.S.C. 230.
59Nordlicht v. Seeking Alpha, Inc., et al., No. 64319/15 (N.Y. Sup. Ct., May 2, 2016).
60689 F.3d 204, 211 (2d. Cir. 2012).
6115 U.S.C. 78t(e) (“For purposes of any action brought by the Commission under paragraph (1) or (3) of

section 78u(d) of this title, any person that knowingly or recklessly provides substantial assistance to another
person in violation of a provision of this chapter, or of any rule or regulation issued under this chapter, shall
be deemed to be in violation of such provision to the same extent as the person to whom such assistance is
provided.”).

6215 U.S.C. 78t(e); Central Bank v. First Interstate Bank, 511 U.S. 164 (1994).
63689 F.3d at 213.
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rea rising to the level of recklessness? It is unclear whether a court will hold Seeking Alpha to

have knowledge of stock-price reversals like the ones documented in this article or even that

the reversals “were so obvious that [Seeking Alpha] must have been aware.”64 On the one

hand, this information is publicly available, and as this article has shown, it is not difficult

to find anecdotal examples of reversals induced by pseudonymous attackers.

On the other hand, it is unclear that a court will effectively require Seeking Alpha to

monitor stock prices for the hundreds if not thousands of publicly traded firms that are the

subject of both positive and negative articles. It would seem that the technological barriers

to this sort of monitoring are low, but legitimate questions might be raised concerning, for

example, the degree of statistical confidence that is required to conclude that a given author

is engaging in this sort of manipulation. Must Seeking Alpha demonstrate that the price

reversal was unlikely to have been caused by random chance at, say, the 5% significance

level? Courts might hesitate to rule in such a manner that would effectively impose this sort

of affirmative monitoring mandate absent SEC rulemaking or legislative action.

The final question is whether Seeking Alpha provided “substantial assistance” in the

achievement of the primary violation. The Second Circuit has defined this term as requir-

ing that the aider-and-abettor “in some sort associate[d] himself with the venture, that he

participate[d] in it as in something that he wishe[d] to bring about, [and] that he [sought]

by his action to make it succeed.”65 It is unclear whether merely publishing manipulative

pseudonymous attacks constitutes the provision of substantial assistance. Note, however,

that Seeking Alpha also maintains identification information and password protects these

accounts, preventing anonymous impersonators from usurping these pseudonyms. This may

very well constitute the provision of substantial assistance under Apuzzo.

A.4 SEC Rulemaking and Pseudonymous Attacks

There are two ways that SEC rulemaking could mitigate this sort of short-and-distort with-

out chilling pseudonymous speech more generally. The first is for the SEC to promulgate a

safe harbor for intermediaries like Seeking Alpha. This safe harbor would provide that an in-

termediary which bans authors who have repeatedly published attacks followed by reversals,

64SEC v. Wey, 246 F.Supp. 3d 894 (2017) (quoting Novak v. Kasaks, 216 F.3d 300, 308 (2d Cir. 2000).).
65Id. at 206 (quoting United States v. Peoni, 100 F.2d 401, 402 (2d Cir.1938)).

78

Electronic copy available at: https://ssrn.com/abstract=3198384



and engaged in account-switching, would not be liable for the provision of substantial assis-

tance to any underlying violation. Such a safe harbor would not prohibit identity-switching

outright but encourage online intermediaries to discipline pseudonymous manipulation.

The second is for the SEC to impose an affirmative duty on online intermediaries like

Seeking Alpha to maintain identifying information for pseudonymous accounts. This would

ease the burden on enforcement authorities to prosecute these sort of manipulative attacks.

Indeed, Seeking Alpha already claims that they “insist on receiving the author’s real name

and contact information” which is kept in confidence, and they “maintain a correspondence

with the author, forwarding the author any questions or concerns that may emerge about

their articles.”66 It is unclear how accurate these records are, so SEC rulemaking here would

likely enhance the effectiveness of enforcement investigations against pseudonymous short

sellers.

66https://seekingalpha.com/page/policy_anonymous_contributors

79

Electronic copy available at: https://ssrn.com/abstract=3198384

https://seekingalpha.com/page/policy_anonymous_contributors


A.5 Figures

Figure A1: Density of Propensity Score: Pseudonymous vs. Non-Pseudonymous

This figure shows the density of the propensity score for articles written by pseudonymous and non-
pseudonymous authors. As the figure shows, the two groups are almost exactly balanced on the propensity
score, consistent with the variable-by-variable balance tests in Table 4.
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Figure A2: Log Volume (Pseudonymous − Non-Pseudonymous Difference)

This figure plots, on the y-axis, the average difference in log volume between pseudonymous and non-
pseudonymous articles, and on the x-axis, the day relative to the date of publication. The blue dashed line
plots the average pseudonymous vs. non-pseudonymous difference in open interest for call options and the
red solid line plots the average pseudonymous vs. non-pseudonymous difference in volume for put options.
Both are the residuals from a fixed effect specification, i.e., after subtracting the average pseudonymous vs.
non-pseudonymous difference in log volume for calls and puts written on each firm-article in the interval
[t0 − 9, t0 + 5].
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A.6 Tables
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Table A1: Words and Phrases Predicting Pseudonymous Attacks

This table presents the top 100 stemmed words and phrases which are most predictive of pseudonymous authorship, as estimated by a
logistic regression with elastic-net regularization (Zou & Hastie, 2005). The elastic-net parameter λ is chosen by ten-fold cross-validation,
maximizing the area under the ROC curve. The in-sample accuracy of the model is 0.9000, with a sensitivity (true positive rate) of 0.7568 and
a specificity (true negative rate) of 0.9983. The words and phrases below seem to reflect idiosyncratic noise, suggesting that pseudonymous
authors are manipulating markets by engaging in informed options trading, not by posting provocative content.

Term Coefficient Term Coefficient Term Coefficient Term Coefficient

invest longshort 1.51 save stock 0.27 name stock 0.16 upsid potenti 0.09

short onli special 1.35 individu stock 0.27 financi media 0.16 tailor 0.09

invest follow 1.33 traderstop 0.26 secur mention thi 0.16 price valu 0.09

technician 0.73 equiti portfolio 0.24 competitor alreadi 0.16 current hold 0.09

thi articl wrien 0.70 thing chang 0.23 strategi data 0.16 segment also 0.08

firepow analyt 0.69 stock befor 0.23 hedg posit 0.15 hub stock 0.08

research longshort 0.65 investor long onli 0.22 alertstop 0.15 author stock 0.08

futur articl 0.64 represent made 0.22 larg corpor 0.15 world will 0.08

secur mention 0.55 razor 0.22 let take closer 0.14 luckili 0.07

onli special 0.50 pricelin nasdaqpcln 0.21 increas invest 0.14 august 0.07

valu valu special 0.47 disclosur amw short 0.21 higher qualiti 0.14 weigh machin 0.07

follow followingy 0.39 investor view 0.20 reason price longterm 0.13 sell rate 0.07

monei dure 0.38 comment short 0.20 demand product 0.13 ani secur mention 0.07

invest summari 0.37 research invest 0.20 asset return asset 0.11 qineqt 0.06

financi properti casualti 0.35 thi alon 0.20 believ look 0.11 captur oct 0.06

trader summari 0.33 bank unit state 0.19 next six 0.11 conflict interest 0.06

invest tech 0.33 valuat current 0.19 kraken 0.11 idea fund 0.06

investor summari 0.31 recap 0.19 pai premium 0.11 share yield 0.06

start point 0.30 technolog 0.19 consensu estim 0.10 financi servic 0.06

now good 0.30 trade rang 0.18 bid etc 0.10 doctorx 0.06

global economi 0.30 idea longshort 0.18 contact full 0.10 invest advisor thi 0.06

messagescout 0.29 follow two 0.18 thi articl inform 0.10 certain point 0.06

analyst longshort 0.28 valu investor 0.17 bearish view 0.10 takeov analyst 0.06

earn degre 0.28 abov fair 0.17 dividend yield 0.10 uncertain 0.06

market see 0.27 articl wrien 0.17 messag market 0.09 exponenti 0.05
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Table A2: Stock Price Reversals: Simple Returns

This table examines whether pseudonymous articles are followed by greater stock-price reversals than
non-pseudonymous articles by examining four different specifications. The specifications are identitical
to Table 5 but use simple daily returns rather than log returns. All regressions employ propensity-score
matching with treatment-control pairs as OLS regression weights and robust standard errors.

cari,j,t0+2,t0+5 cari,j,t0+2,t0+5 revi,j,t revi,j,t > 0 revi,j,t > 0.02

Pseudonymous × -0.1114** -0.2348***

cari,t0−1,t0+1 (-2.31) (-2.82)

Pseudonymous 0.0059*** -0.0008 0.0085*** 0.0465** 0.0436**

Author (2.95) (-0.23) (2.82) (2.28) (2.26)

cari,t0−1,t0+1 0.1007*** 0.1279**

(2.83) (2.49)

(Intercept) -0.0014 0.0020 0.0020 0.5047*** 0.3244***

(-0.86) (0.80) (0.82) (30.50) (21.05)

Observations 2,899 1,523 2,899 2,900 2,900

t statistics in parentheses

* p < 0.10, ** p < 0.05, *** p < 0.01
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Long-Run Short Selling
 By Joshua Mitts December 9, 2019

  3 Comments  

On December 3, 2019, Japan’s Government Pension Fund (GPIF) announced that . 
This is the latest development in a growing global regulatory skepticism of shorting, with 

.  Prominent short activists have
characterized these regulatory efforts as a “war on truth,” calling themselves modern-day Davids fighting corporate Goliaths,
powerful companies who commandeer protectionist instincts to shield local industry from legitimate criticism.

it would suspend share lending to short sellers
Reuters recently reporting that short

selling bans are under consideration in South Korea, Germany, France, Italy, and Turkey

To be sure, a large academic literature has found that .  From Enron to Theranos, when corporate fraud dominates the
headlines, short sellers, journalists, and whistleblowers point to the lack of skepticism and contrarian sentiment in the market as giving rise to the stock-
price crash that destroyed the savings of ordinary mom and pop investors.  Put simply, short sellers pop bubbles – bubbles that induce a frenzy of buying,
distort the allocation of capital in the economy, and leave a trail of destruction in their wake.

short selling improves price accuracy

On the other hand, there are reasons to be skeptical of short sellers.  In September 2018, the 
.  My research has shown that

.  On August
15, 2019, Harry Markopolos accused General Electric of being “A Bigger Fraud than Enron,” leading to a sharp stock-price decline, which subsequently
reversed as soon as .  Just one month later, 

.

SEC charged a hedge fund adviser, Lemelson Capital
Management, with illegally profiting from a scheme to drive down the price of a public company, Ligand Pharmaceuticals
online attacks by pseudonymous authors are followed by stock-price reversals and options trading patterns suggestive of market manipulation

analysts, investment banks and reporters came to the conclusion that the Markopolos report was unfounded the
website gefraud.com was taken down and replaced by an error page

How might we distinguish between legitimate short selling and manipulative short-and-distort campaigns?  One place to start is the duration of an activist’s
short position.  For over a decade, long-side hedge fund activists have been criticized for short-termist trading strategies which elevate quick profits over
building the fundamental value of a company.  While short activists seek to identify overvalued stocks rather than improve fundamental value, these
campaigns invite a similar kind of short-termist trading strategy.

The parallel between long- and short-side activism is the focus of 
.  But much as stock prices might overreact on

the upside to an engagement by a traditional shareholder activist, a firm’s share price might crash too low – relative to the company’s fundamental value –
upon the announcement by a well-known short activist of a campaign against the company.  To be sure, activists may claim that they bear little
responsibility for overreactions by other investors.  But there is certainly no reason to reward shorts for inducing a short-lived run on the stock driven by
panic and hysteria.

a terrific new article by Barbara Bliss, Peter Molk, and Frank Partnoy, who argue that
negative activists play an important complementary role to traditional activists in enhancing price accuracy

Just as there is a growing recognition of the need for shareholders to focus on long-run value creation, so the corporate governance community should
insist that short sellers promote long-run price accuracy rather than short-term trading profits.  But here’s the rub: Long-term short selling is notoriously
expensive because short sellers must pay interest on borrowed shares.  Steps to restrict the supply of shares available for borrowing, like the GPIF’s
suspension of share lending, might have exactly the opposite effect of what is intended, making it more expensive – not less – to engage in long-run
campaigns that advance a deeply researched, sustained negative thesis on a company.

Moreover, lending to long-run short sellers is likely to advance, not hinder, an institutional investor’s stewardship interests.  For example, making it cheap
to short CO2 emitters is consistent with a commitment to environmental, social, and governance investing.  Indeed, the shareholder vote might well be a
kind of “cheap talk” compared with lending shares at a discount to socially responsible long-run short sellers.  In addition, it is possible that the growing
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trend of passive investing injects a kind of buy-side bias into the market.  Lending shares for long-run short selling is a corrective, compensatory measure
that institutional investors can employ to counteract the inflationary effect of buy-and-hold indexing.

That said, the GPIF’s concerns over insufficient transparency in share borrowing are compelling.  It would be easier for share lenders to screen out
manipulators if more countries were to embrace regulatory efforts to combat abusive campaigns, like the French proposal to 

. Similar proposals are found in my 
.

 The right policy goal is not to eradicate short sellers – but to encourage them to hold for the long run.

require greater disclosure of
derivative positions and encourage specialized review of market manipulation claims recent discussion paper on social
media, short activism, and the algorithmic revolution for the New Special Study of the Securities Markets: Columbia / FINRA Technology Conference

This post comes to us from Joshua Mitts, who is an associate professor at Columbia Law School and consults on litigation and regulatory matters
involving short sellers and market manipulation. 

3 Comments

Carson Block
Ironically this post omits another cost of activist short-selling: Price
movements caused by Academics who prostitute themselves (really the names
of their employers) to companies that are making spurious allegations to try to
discredit activist short sellers.

December 9, 2019 at 10:29 am

Gabriele Grego
That’s very interesting what you are saying, unfortunately it is also wrong.
Activist short sellers are a force for good in the markets, having helped in
exposing plenty of fraud and other corporate malfeasance. I find it curious that
your publications on the subject tend to show up in the aftermath of high
profile campaigns. It makes me wonder whether, perhaps, you might be
receiving compensation from certain companies. Can you kindly confirm that
this is not the case?

December 9, 2019 at 7:53 pm

Joe
This idea of short and distort is isolated and minuscule to the pumping long
shareholders and executives do, it makes for such a weak argument. Guys on
MSNC/Cramer etc just day blatantly wrong things to move stocks they own.

December 13, 2019 at 6:59 am

Comments are closed.
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The growing menace of ‘short and distort’ campaigns
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One of the worst nightmares a small-cap company can face is a 
sneak attack by an anonymous, short-selling “analyst” who has 
just flooded the newswire with a false negative report alleging that 
the company is in trouble, or, even worse, fraudulent. 

Because many small caps lack robust in-house investor relations 
teams and have limited analyst coverage, it is nearly impossible to 
shoot down scurrilous slanders with the lightning speed at which 
today’s stock markets react. 

As a result, many investors will immediately sell their long 
positions based on the falsehoods asserted in the short 
attack, resulting in a rapid crash of the company’s market 
capitalization, a hit to the company’s reputation, and tens to 
hundreds of millions of dollars in harm — all overnight — to  
buy-and-hold investors.

While companies can correct false information that an “analyst” 
has nefariously injected into the market through the publication of 
thorough rebuttals, investor conference calls and media outreach, 
those steps can take days or even weeks to complete. 

By contrast, the short-selling analyst who made the negative 
attack (and any cohorts) covered their position and pocketed their 
profits in a matter of minutes or hours.

Although the majority of short sellers are completely legitimate, 
a small number of crooked outfits intentionally publish 
demonstrably false and misleading information about a company, 
and engineer a coordinated campaign to rapidly disseminate 
that false information to the market, for the express purpose of 
cratering the market price of a stock that they previously sold short 
in order to reap a tremendous profit.

This tactic is known as the “short and distort” scheme. While the 
scheme constitutes illegal market manipulation just like other 
more well-known schemes such as the “pump and dump,” to date 
its practitioners have mostly evaded sanction and prosecution. 

For the protection of millions of investors, the Securities and 
Exchange Commission and private litigants need to take steps 
now to curtail this practice before it gets worse.

SHORT SELLING: THE BASICS

Short selling in general is a perfectly legitimate investment 
strategy; in fact, it is an essential component of a healthy and 
efficient financial market. 

Whereas a trader taking a long position looks for high-performing 
but undervalued companies to invest in, a trader taking a short 
position seeks the opposite. The targets are those with share prices 
that exceed the companies’ fair values. 

Short sellers can make a profit and also help the market more 
accurately price the stock of an overvalued company.

Short selling in general is a perfectly legitimate  
investment strategy; in fact, it is an essential 

component of a healthy and efficient financial market.

While certain firms that pursue short strategies do not publicly 
disclose their positions or explain the reasoning behind their 
strategies, others announce to the market the reasons behind their 
decision to short a company’s stock — and may even aggressively 
promote their views through a series of public presentations. 

As long as the information that a short-side analyst injects into the 
market is accurate, not misleading, and based on diligent research, 
the publication of such information is legal and may even serve a 
legitimate function in a free marketplace.

‘SHORT AND DISTORT’

Many people are familiar with the proverbial pump-and-dump 
scheme, which has been depicted in movies including “The Wolf of 
Wall Street” and “Boiler Room.” 

Pump-and-dump is a market manipulation scheme whereby 
a manipulator establishes a long position in a company’s stock, 
engages in a promotional campaign using misleading or false 
information to lure unsuspecting investors to buy the stock and 
artificially drive up its price, and then dumps his shares at a 
handsome profit.
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Short-and-distort is the mirror image of pump-and-dump: The 
manipulator shorts the stock and then spreads misleading or 
false negative information to drive the price down, leading to a 
profit when the investor closes the short position. 

Manipulators who employ either scheme should face SEC 
enforcement action because of the harm caused by their 
fraud and manipulation. 

Pump-and-dump hurts investors after the stock prices 
drop from their overinflated values. Short-and-distort hurts 
both investors and the targeted companies, which can lose 
millions in share value due to the baseless reports.

A manipulator can perpetrate a short-and-distort scheme in 
two ways. 

The first is to target investment message boards and find 
articles and posts containing real information about a 
company’s strong performance. The manipulative trader 
then clutters those threads to make optimistic information 
more difficult to find. 

The second way is much more direct and powerful: The 
manipulator drafts a professional-looking negative report 
about a company and attempts to widely circulate the report 
simultaneously across numerous media channels that will 
be seen by investors, such as popular investor websites, 
newswires, Twitter and email lists. 

The manipulator’s report typically will use attention-grabbing 
headlines claiming that the target company is a fraud and 
that its stock will decline almost to zero. Often, the body of 
the report will buttress that assertion with false or misleading 
factual claims.

Just like a pump-and-dump, a short-and-distort scheme 
violates the Securities Exchange Act anti-fraud provisions, as 
well as SEC Rule 10b-5. The elements of a 10b-5 claim are:

•	 Misrepresentation.	

•	 Materiality.	

•	 Intent	to	deceive.	

•	 Connection	to	the	purchase	or	sale	of	securities.	

These elements are present in all short-and-distort schemes. 
Surprisingly, however, successful legal actions against short-
and-distort fraudsters have been few and far between, in 
distinct contrast with government actions targeting pump-
and-dump schemes. 

The SEC has an extensive history of prosecuting practitioners 
of pump-and-dump schemes, including enforcement by the 
agency’s Microcap Fraud Task Force. 

The SEC’s fiscal year 2016 enforcement results include 
a number of actions against pump-and-dump market 
manipulation schemes. These include Operation Shell-Expel, 
which suspended trading in 199 microcap companies, and 
an action that charged manipulators behind a $78 million 
pump-and-dump scheme involving a coffee company.1 

The SEC similarly should be leading the charge against 
purveyors of short-and-distort schemes. Unfortunately, the 
commission inexplicably has been reluctant to do so. 

Just like a pump-and-dump, a short-and-distort 
scheme violates the Securities Exchange Act anti-

fraud provisions, as well as SEC Rule 10b-5.

In fact, it has brought hardly any enforcement actions 
targeting this conduct. This has left the burden of challenging 
short-and-distort artists to injured companies and investors, 
through costly civil litigation.

OBSTACLES TO CIVIL ACTION 

Companies hurt by short-and-distort schemes have tried to 
recover their losses by suing manipulators and the platforms 
they use to spread the false information, asserting defamation 
and other tort claims. 

A number of obstacles, however, have stood in the way of 
these civil actions, leaving companies and investors that may 
have lost millions of dollars due to a manipulative trader’s 
false report with no recourse.

First among these obstacles is the fact that it may be hard to 
discover the manipulator’s true identity or to serve them with 
process. A number of short-and-distort practitioners publish 
their reports under pseudonyms. 

Further, some anonymous bloggers whose true identities 
subsequently become known take steps to disguise their 
locations to avoid process. 

This was the case in a recent matter involving Cemtrex, which 
filed a $170 million lawsuit against Ricardo Pearson. Pearson 
used the pseudonym “Richard Pearson” for an alleged short-
and-distort scheme. 

After filing suit in the U.S. District Court for the Eastern 
District of New York, Cemtrex had to dismiss the complaint 
voluntarily because it was unable to locate Pearson for service 
of process.

Second, it may not be cost-efficient for an injured company or 
investor to sue the author of a short-and-distort article. 

Our experience has revealed that a number of authors of 
short-attack articles have limited assets themselves. Often, 
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they may be simply a “front” for deeper-pocketed funds that 
encouraged the author to publish a negative report and tip 
off the fund shortly in advance of publication, in exchange for 
a modest payment. 

Identifying the real parties ultimately behind a short attack 
can be incredibly difficult and time-consuming, and since the 
funders did not actually publish the report it would be even 
more difficult to hold them legally liable.

Third, courts may view a manipulator’s report as protected 
speech. The legal claim that a company must plead and 
prove in these types of situations is a claim for defamation 
— that the author knowingly published materially false and 
misleading information about the company that caused 
damage. These claims are difficult to prove.

Marsch had partnered with Lennar to develop a golf 
community outside San Diego, but at some point the 
relationship soured. 

According to court documents, Minkow allegedly was hired 
to put economic pressure on Lennar to pay money claimed by 
Marsch. To do so, Minkow used the internet, press releases, 
email communications and YouTube videos to promote the 
message that Lennar was a “financial crime in progress,”4 
with the intent of artificially depressing Lennar’s stock price. 

Minkow allegedly short-sold Lennar stock ahead of certain 
false disclosures. Lennar’s market cap declined by nearly half 
a billion dollars. 

But Lennar pushed back. The scheme was eventually 
discovered, Minkow pleaded guilty to a criminal charge of 
conspiracy to commit securities fraud (and was sentenced to 
five years in prison),5 and Lennar won a $1 billion judgment 
against Marsch in a civil defamation case.6 

While Lennar likely never will collect most of that judgment, 
the result may deter others from publishing false reports.

More recently, an anonymous short seller launched a short 
attack last year against public company Chromadex Inc., 
causing a $100 million market cap loss in one day. 

One of the individuals named in the negative report hired 
lawyers (including the authors of this article), who took 
immediate action. 

The true identity of the anonymous blogger was discovered. 
He was convinced to fully retract his report, and he posted 
an apology. Chromadex’s market price mostly, but not fully, 
recovered shortly thereafter.

Successes like these need to happen more often if the market 
is to be rid of the scourge of short-and-distort schemes. 

The SEC and other government authorities should be 
encouraged to be more responsive and willing to pursue 
enforcement when presented with evidence that the market 
is being manipulated by short sellers who knowingly publish 
false negative information. 

Companies and private investors also may need to be more 
willing to pursue civil actions against the purveyors of “short 
and distorts” to discourage the continued propagation of 
these schemes. 

Until “short and distorters” are prosecuted as rigorously as 
“pump and dumpers,” their damaging activities are likely to 
continue.  

Companies hurt by short-and-distort schemes 
have tried to recover their losses by suing 

manipulators and the platforms they use to 
spread the false information,  

asserting defamation and other tort claims. 

Fourth, courts historically have found that message boards 
and investor websites where false negative reports often are 
published are shielded from liability pursuant to the federal 
Communications Decency Act. 

That statute provides that an “information content provider 
shall not be treated as the publisher or speaker of any 
information provided by another information content 
provider.”2 

An “information content provider” is “any person or entity 
that is responsible, in whole or in part, for the creation or 
development of information provided through the Internet or 
any other interactive computer service.”3 

Popular investor news platforms such as Seeking Alpha have 
been found to be an “information content provider” shielded 
from liability.

FIGHTING BACK

Despite these challenges, wrongfully targeted companies can 
and are fighting back, and there have been some successes. 

One noteworthy example involves homebuilder Lennar 
Corp., which allegedly was the subject of a short-and-distort 
campaign conducted by developer Nicholas Marsch and his 
associate Barry Minkow. 



4  | AUGUST 31, 2017 © 2017 Thomson Reuters

THOMSON REUTERS EXPERT ANALYSIS

©2017 Thomson Reuters. This publication was created to provide you with accurate and authoritative information concerning the subject matter covered, however it may not necessarily have been prepared by persons 
licensed to practice law in a particular jurisdiction.  The publisher is not engaged in rendering legal or other professional advice, and this publication is not a substitute for the advice of an attorney.  If you require legal or 
other expert advice, you should seek the services of a competent attorney or other professional.  For subscription information, please visit www.West.Thomson.com.

NOTES
1 Press Release, Sec. & Exch. Comm’n, SEC Announces Enforcement 
Results for FY 2016 (Oct. 11, 2016), https://www.sec.gov/news/
pressrelease/2016-212.html. 
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J ohn Fichthorn had been in the hedge fund business for more than 20 years when a half-hour

phone call with a stranger put him on high alert.

In December 2017, Fichthorn — a veteran short-seller and the founder of hedge fund Dialectic Capital

Management — had joined the board of a troubled small-cap company called Health Insurance

Innovations. But when he happened to mention its name to a prospective investor a year later, the man

told him an alarming detail. 

“There’s a multibillion-dollar fund out there going around with a short report trying to pay people to

PORTFOLIO

The Dark Money Secretly Bankrolling 
Activist Short-Sellers — and 

the Insiders Trying to Expose It

Illustrations by Cathyrn Virginia

That detailed report on a company’s misdeeds may not be what it seems.

By Michelle Celarier  November 30, 2020
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publish it on their behalf,” Fichthorn recalls the man saying. 

“He was very nervous about telling me any of this,” says Fichthorn. Short-sellers soon began pounding

the stock, so he called the man back and says he finally convinced him to provide the alleged name

behind the offer. According to Fichthorn, that name was a Hong Kong-based hedge fund.

“Who the fuck is that?” thought Fichthorn. 

Fichthorn may never have heard of the fund, but it has become well known in short-seller circles for

being what’s called the “balance sheet” behind some of the activists who trumpet their short research on

social media — a phenomenon that has turned the world of short-selling upside down over the past

decade. These noisy activists, many of whom are anonymous and have little money of their own, have

taken on outsize importance during a time when the bull market has ravaged short-sellers and a Twitter

mention can move a stock.

Fichthorn, of course, is from the pre-social-media era. The 47-year-old launched Dialectic in 2004 after a

stint at Maverick Capital, the Tiger Cub headed by Lee Ainslie III, who learned the trade under famed

hedge fund pioneer Julian Robertson. Behind the scenes, Fichthorn has been involved in some of the

most well-known short bets of recent years, including Wirecard, the German financial firm that collapsed

in scandal in June, and MiMedx Group, the Georgia biomedical company whose former CEO was charged

with fraud by the Department of Justice — years after Fichthorn contacted the DOJ with such

allegations. 

“I thought my role in life was to be the cop in the markets,” he says.  

That’s of course exactly what the activist short-sellers say. More than a dozen short-sellers interviewed by

Institutional Investor in an effort to penetrate this murky terrain say there are numerous players and

various permutations of the model that may involve the sharing of ideas and research along with either a

cut of the gains on the short trade or a set fee. In fact, some short-sellers believe that almost all of the

activists have such backing — even those running small hedge funds themselves.  

Wary of both reputation risk and litigation risk — and eager to avoid the drama that swirls around activist

short-sellers — some hedge funds even give away their research for free to the activists. The hope is that,

once publicized, a damning report will be the catalyst for a downward move in a stock they’ve shorted.  

The backdrop for all this is the stock market’s relentless rise, which in recent years has brutalized short-

selling. Many short-biased hedge funds have either shut down or bled assets; industry insiders say that

more could close shop in 2020.  

Into this vacuum has stepped a slew of upstarts, often touting their research on Seeking Alpha and

posting links to their blogposts on Twitter. As of October 21, 38 activist short-sellers — many anonymous

— had published short research on 128 companies this year, according to Activist Insight Shorts, which

tracks the naysayers. The Bear Cave, a weekly online newsletter, reported that during one week in

October alone, eight new short research pieces were published.  



The trend has raised alarms — and not just from the companies they target. Seasoned short-sellers say

the information overload risks “commoditizing” the research and also raises red flags about its

originality, accuracy, and depth. Critics also note that reports sometimes arrive just prior to the

expiration of options that can send stocks into a tailspin, risking market manipulation allegations. They

also fear that these problems could lead to tougher regulation of short-selling, which could make it even

less profitable — and allow frauds to go unchecked in the markets.  

Short of a court order or federal investigation, however, it is impossible to know who is behind the action. 

But there are clues.

Start with Carson Block, the founder of Muddy Waters Capital, who launched the new breed of short-

seller activist in 2011 with his blockbuster research on Sino-Forest Corp., a Toronto-listed Chinese

company whose investors included then-hedge fund star John Paulson. Block also appears to have

pioneered the balance-sheet approach. And now that he runs a hedge fund with more than $200 million

under management, Block occasionally offers such financial support to other short activists whose

research he deems worthwhile.

“There are some firms out there that are in the balance-sheet business,” asserts Block. “Full disclosure:

We are.”  

He declined to say which activists he has funded. However, Muddy Waters has an investment in Wolfpack

Research, which was launched last year by short-seller Dan David. 

A decade ago, Block was living in Shanghai and running a money-losing storage business when he

authored his first short report, alleging that a New York Stock Exchange-listed Chinese company called

Orient Paper was a fraud. The next year, he decided to look for a balance-sheet partner, using one

exclusively until 2013. 

“When I started out, I had no money. I had negative net worth,” he says. “So I worked with balance-sheet

partners.”  

Block declined to say who his original balance-sheet partner was. According to The Wall Street Journal,

Block sold his research on Rino International Corp., another suspected Chinese fraud, to Oasis

Management, as well as to other hedge funds, in 2010. That was just before Block says he turned to the

balance-sheet model, offering his research reports to a single fund for a cut of its profits on the trade. 

Muddy Waters’ next big short was Sino-Forest, and Oasis was short that Chinese company three weeks

ahead of Block’s report, according to a lawsuit Oasis filed in London in an effort to get Morgan Stanley to

pay the $9.3 million Oasis claimed it was owed by the investment bank for its Sino-Forest puts.

Oasis founder Seth Fischer and portfolio manager Alexander Shoghi did not respond to requests for

comment for this story.

https://www.wsj.com/articles/SB10001424052702304888404579381250791474792
https://www.wsj.com/articles/SB10001424052702304888404579381250791474792


Block defends the practice, saying it is a collaborative effort that benefits both parties. 

“Activist short-selling is a hardscrabble life,” he says. “It’s actually a shitty business for a number of

reasons. One of the reasons is that it’s subscale. There are very few activist short-sellers who can regularly

short names that have real capacity in the trade,” he explains.  

Most don’t have enough capital to start a hedge fund. “If your trade capacity is around five to ten to 25

million dollars, that doesn’t justify raising a fund. You won’t be able to generate returns on that.” 

Instead, Block says, with a balance-sheet partner “the performance fee is effectively paid by a hedge fund.

It has the capital and the institutional pipes.” Short-sellers borrow stock, hoping to pay it back at a lower

price and profit on the differential. Hedge funds have relationships with prime brokers at investment

banks that can lend them shares — relationships Block found he could not form in the early days. 

“A lot of these names — U.S.-listed Chinese scams — were hard to borrow,” he recalls. “We went to the big,

pretty institutional primes who had access to borrow, and they told us we were too small and

controversial.”  

Big hedge funds also have analysts who can call both the companies and sell-side analysts to get

information they aren’t going to reveal to a known activist short-seller. Perhaps most importantly, a

balance-sheet partner can also provide legal support, which can run up to $1 million if the short-seller

gets sued or investigated by a regulator, Block says.  

From their end, hedge funds prefer to work in the shadows for a number of reasons — one being that

their own investors, particularly institutional investors like endowments and sovereign wealth funds,

may look askance at short activism.  

One case famous in financial circles involved one of the largest and oldest hedge funds, whose investors

know it as one that “never shorts,” says someone familiar with the details.  

That hedge fund was the balance sheet behind Harry Markopolos’s short report on General Electric Co.,

which he released last August.  

Markopolos, a former Wall Street portfolio manager whose claim to fame was warning the Securities and

Exchange Commission about the Madoff Ponzi scheme years before it collapsed, has since served as a

whistleblower to the government in other cases, notably the investigation of insurer AmTrust Financial,

which settled with the SEC this summer over charges related to its accounting for losses from insurance

claims.  

When he took on GE, Markopolos disclosed that he had given the report to a major hedge fund that had

veered from its long-only stance to short GE and that he would be paid a percentage of the gains from the

bet. He had no control over the trading. 

Markopolos also noted that he had turned over the report to regulators “If you do SEC fraud cases and



Markopolos also noted that he had turned over the report to regulators. If you do SEC fraud cases and

bust fraud guys, you better be transparent,” says an individual knowledgeable about his thinking. 

The stock fell 14 percent on the report, which claimed that GE was under-reserving for its long-term

health insurance claims. But the focus quickly shifted to an excoriation of Markopolos’s arrangement

with the hedge fund, and the stock ticked back up. 

GE investors like Citron Research’s Andrew Left — who is better known as a short-seller — attacked

Markopolos’s deal and said he had never been compensated by a third party to publish research. Then

hedge fund billionaire Stanley Druckenmiller jumped in, saying he had added to his position in the stock.

GE CEO Larry Culp denied Markopolos’s accusations. 

“Unfortunately, when Markopolos disclosed that he was working with a balance-sheet firm, he was

unable to keep the focus on his work, and the media seemed distracted by what is really a faux salacious

detail,” says Block. 

Today, the famous whistleblower appears to have been vindicated: GE reported in October that it had

received a Wells notice from the SEC — a warning that the agency may take enforcement actions — over

the very issues Markopolos had highlighted.  

Given the blowback, if Markopolos were to do another short report for a hedge fund, he would insist on

more disclosure, says the individual familiar with his thinking. He “would only do it with a hedge fund

side by side — and public,” this person says. “It’s easier if the backers are disclosed, and the reason is that

the people should focus on the research and not on attacking it for being [tied to] an ‘evil’ hedge fund.”  

When it comes to short-selling, however, disclosure is not something most hedge funds want. 



John Fichthorn 

Short-sellers are part of a clubby, cantankerous community that has derisively been called a cabal.

They often share research and reinforce each other with what are called “pile on” trades. There is nothing

inherently unusual, or illegal, about that. Market participants say that short-sellers at hedge funds skilled

in the strategy, like Eminence Capital, Valiant Capital Partners, Sophos Capital Management, and

Kingsford Capital Management, also pass along research to activists — but they aren’t believed to have

offered to finance them. 

Citron’s Left is one short-seller these men have turned to to get out their message. For example, a

blockbuster short report on Nu Skin Enterprises, a multilevel marketing company, that Citron published

in 2012 was research undertaken by another party for Third Point, but Jim Carruthers, who ran Third

Point’s equity short book, gave it to Left, according to two individuals familiar with the specifics.  



In 2014, Carruthers formed Sophos with seed money from Yale University’s endowment; by the end of

last year, it had become the largest dedicated short-seller in the world, with $1.16 billion, according to its

ADV filing with the SEC. The hedge fund is so secretive it doesn’t even have a website.  

(Left says he does not remember the details surrounding the Nu Skin report. Neither Carruthers nor

Valiant responded to a request for comment. Third Point, Kingsford, and Eminence declined to

comment.)  

“There is a lot of pressure on hedge funds to generate short alpha,” says Fahmi Quadir, the founder of

Sa�het Capital, a short-only hedge fund that is not an activist. “You’re doing all this work, and you want

to make the profits, so you lean on these activists to make sure it happens.” 

For many hedge funds, sharing research is better than a financial arrangement with the activist. “By

letting someone else put out the research, then you’re not out there at all and you have total flexibility in

how you trade the thing,” says one hedge fund manager. “Once you have a fee arrangement, then it’s a bit

problematic.” 

Potential legal headaches aren’t the only issue. Hedge funds may have a “belief on a position but don’t

want to deal with all the blowback and harassment and the doxing,” says Nathan Anderson, whose

Hindenburg Research gained notice after its September short call on electric-truck maker Nikola Corp.,

which led the SEC and the DOJ to investigate the company and the stock to plummet. 

Though Anderson is this year’s hot new short-seller — and says he still has a major short in Nikola — the

troubles he has faced make him understand why hedge funds prefer to stay in the background. 

“People call me and say they’re going to murder me and my entire family,” he says. Anderson, who

worked for years behind the scenes as a fraud investigator and whistleblower before becoming a short-

seller in 2017, says he was “naïve” about what it would entail. “Being a public activist is an inherently

contentious business.”   

Hindenburg has been the most prolific short activist this year, launching 21 campaigns, according to

Activist Insight Shorts. The volume of Hindenburg’s reports has raised eyebrows among short-sellers, but

Anderson says he can do so many because he has five employees working on research. He also uses

outside consultants.  

And now that he’s famous for the Nikola short, Anderson says he has gotten more than 50 leads a week

“from all over the place.” 

“Any market participant will talk to a short activist,” he says, adding that “it’s extremely important to

independently vet anything.”    
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As a relative newcomer, Anderson also turns to others for financing and acknowledges he had a balance-

sheet partner for the Nikola short. “If there is more capacity in a trade than we can handle on our own,

then we seek to augment with a balance-sheet partner,” he says. “I think that’s pretty standard in the

industry.”  

He declined to name any of those partners, but he says there is no shortage of money wanting to get in on

his action. “We’ve had dozens of offers,” he says.

This year, the stocks Hindenburg has shorted were down an average of 25 percent a month after the

release of its reports, according to Activist Insight Shorts. That’s evidence that the stocks continue to fall,

not just pop back up in a V shape, which critics have noted can happen if a short-seller covers on the day

of the report.  

But the existence of the V-shaped pattern elsewhere has led to calls for more disclosure from several

places — including, interestingly, from inside the world of short-selling.

In April, outspoken short-seller Marc Cohodes stunned the short-selling community when he teamed up

with Joshua Mitts, associate professor at Columbia Law School, to author an op-ed in the Financial Times

calling for a mandatory ten-day holding period by a firm or individual after the public dissemination of

market-moving information.  

To protect themselves from market-manipulation accusations, short activists typically say upfront that

they are short the stock of the subject of their report. Buried in the fine print, however, are more details —

as well as caveats. 

In a recent report, Muddy Waters, whose generic disclosure has been used as a template by others, states

that as of the publication of the report, the firm was either long or short the name, “possibly along with or

through its members, partners, affiliates, employees, and/or consultants, Muddy Waters Related Persons

clients and/or investors and/or their clients and/or investors.” It states these parties may be trading the

securities and adds that “neither Muddy Waters Research nor Muddy Waters Capital will update any

report or information on its website to reflect changes in positions that may be held by a Muddy Waters

Related Person.”   

Such language allows the activist — and any balance-sheet partner — to trade in and out at will. But

Cohodes argues that it’s not good policy.    

“Whether you own shares or are betting against a company, I believe it is misleading to tell investors that

you have a specific view on a company and then profit from a trade in the opposite direction,” he wrote. 

Cohodes alleged that “many bloggers and social media personalities who promote or attack stocks do not

conduct a deep investigation of the companies involved. Instead, they republish theses acquired

elsewhere and buy and sell quickly to make a fast buck.”  

https://www.ft.com/content/01b765c2-854e-11ea-b6e9-a94cffd1d9bf
https://www.ft.com/content/01b765c2-854e-11ea-b6e9-a94cffd1d9bf
https://clsbluesky.law.columbia.edu/2020/02/18/petition-for-rulemaking-on-short-and-distort/


In a rulemaking proposal to the SEC in February, Mitts, Columbia securities law professor John Coffee,

and ten other law professors asked the SEC to force short-sellers who publicize their position to

“promptly” say when their disclosure of being short “no longer reflects current holdings or trading

intention.” They want short-sellers to make that disclosure within 24 hours of a change in trading or by

the beginning of the next day’s trading.  

“Rapidly closing a short position after publishing (or commissioning) a report, without having

specifically disclosed an intent to do so, can constitute fraudulent scalping in violation of Rule 10b-5,”

they argued, referring to the SEC’s anti-fraud rule. 

Short-sellers like Block rail against Mitts, dismissing him as a “shill” for corporate clients. (Mitts has

worked for corporate plaintiffs in lawsuits filed by at least two known targets of short-sellers, Farmland

Partners and Burford Capital; Muddy Waters is short Burford.) 

Moreover, activists say the work is so hard that it’s almost imperative to take the money — or at least

some of it — and run. It’s simply risk management. 

“The vast majority of short activists would not even be viable if their balance sheet wasn’t getting really

concentrated in each name . . . then closing out a decent portion of that position,” says one short-seller.  

“If you don’t take advantage of the elevated volume, in subsequent days you could start bleeding some

money and giving back,” he explains. “You know that on day two, the company comes back with

everything they’ve got. And you don’t know how long it’s going to take for the market to become skeptical

of management,” he adds. “In the meantime, you could get hit with a lawsuit.” 

Short-sellers in the U.S. are protected by the First Amendment, which gives them broad discretion to offer

their view on a company as long as it is stated as an opinion they believe to be true. While making false

statements is not protected, and companies frequently claim “market manipulation,” cases against short-

sellers have been few and far between — as proving illegality hinges on intent. 

Mitts says short-selling is good for the markets but nonetheless argues that if the intent of the report is to

“crash the price so that you induce a panic and a bunch of selling that wouldn't have occurred otherwise,

that strategy is going to be illegal.” 

He is critical of the role of balance-sheet providers and thinks more transparency regarding their

involvement would be “better for our markets.” 

“If all I'm doing is just putting out my opinion about the company, and I have my short position, why do I

need a massive hedge fund?” he asks.  “But if the purpose of a balance-sheet partner is to inject so much

selling into the stock that it mechanically drives the price down because there's not enough demand

anymore, and that in turn triggers stop losses and triggers other people to sell . . . that may be evidence of

manipulative intent.” 

“Is the market really reacting to the information, or is the balance-sheet partner crashing the price?” he

wonders. “That's a big question that needs to be asked.” 

Mitts also mentions the short-sellers’ use of the word “catalyst” — a term commonly used by traders that

refers to what will make the stock move

https://clsbluesky.law.columbia.edu/2020/02/18/petition-for-rulemaking-on-short-and-distort/


refers to what will make the stock move.  

“By ‘catalyst’ do you mean you need something to start the snowball so that it starts to pick up

momentum on its own and makes a lot of money? And if that's what we're talking about, then it's not

clear to me that is legal,” he says. 

Mitts raised some of these issues in a declaration filed in support of a defamation lawsuit brought in

Colorado federal court in 2018 by Farmland Partners against short activist Rota Fortunae, a front for

Quinton Mathews, the managing member of QKM, a Dallas-based registered investment adviser with no

assets under management, according to its most recent ADV filing with the SEC. This year, Mathews was

forced by the judge to reveal his identity. The short-seller later disclosed the name of the Dallas hedge

fund, Sabrepoint Capital Management, that was paying him for his short research on a monthly retainer

basis. Sabrepoint is now also a defendant in the case, which is pending. Both Mathews and Sabrepoint

have denied the accusations. 

Before the Farmland report was issued, put positions were opened in thousands of contracts, according

to the Mitts declaration. The trading activity showed that traders had bet the stock would drop

precipitously on, or soon after, July 11, 2018 — the day of the report — and had taken an extraordinary

derivatives position that would have the effect of inducing a massive sell-off in Farmland stock, Mitts

wrote in the court filing.

Here’s how it works in theory: As the stock starts to fall, the puts become more valuable, and market

makers who have sold them have to short more shares to hedge against those puts, known as delta

hedging. Such selling is likely compounded by algorithmic or high-frequency trading, putting more

pressure on the stock and forcing the market makers to continue shorting.

Farmland’s stock has never recovered from the pounding it took, which to Mathews’ mind means he was

correct in his assessment of the company. “Nearly two years ago, I published my research on [Farmland

Partners]. Six days later, the company issued a public rebuttal that failed to address any of the questions

raised in my report or deny any of my findings. Shortly after, the company sued my pseudonym,” he

wrote on Seeking Alpha in June. 

But companies say it can be hard to recover from an assault that makes creditors and customers wary.

At least that’s how Fichthorn sees it. 

Fichthorn declined to give the name of the short-seller who alleged a hedge fund was offering to pay

activists to publish its short thesis on Health Insurance Innovations.

But for the next year and a half, short-sellers battered the company on Twitter and elsewhere. One

anonymous short activist, Marcus Aurelius Value, wrote five reports on Health Insurance Innovations,

starting in November 2018 and ending in June of this year. 

Aurelius Value did not respond to a Twitter message asking if he had worked with a balance-sheet

partner on the short and, if so, whether the partner provided him with research.  

Th C it l F b i ti b d i th t ft h t t t l t ti l

https://seekingalpha.com/instablog/47800059-rota-fortunae/5456731-rota-fortunae-reveals-identity-and-provides-update-on-fpi-research-litigation


The Capitol Forum, a subscription-based news service that often covers short targets, also wrote articles

that hammered the stock. Its stories sometimes came out on the Friday of options expiration, says

Fichthorn. “At 11:00 a.m, the stock would start going down, and at 12:00 the company would learn of the

article,” he says. “We had an hour to respond.” 

At one point, the options action made Health Insurance Innovations the biggest short in the market, with

more than 100 percent of the shares shorted, says Fichthorn. “It was kind of ironic that I, as a professional

short-seller, was on the board of the company that was the most shorted stock in the market.” 

When II approached Capitol Forum reporter Vikas Kumar about the stories, he demanded proof from II’s

editor-in-chief that this writer was working for II. Eventually, Jake Williams, Capitol Forum’s COO, told

II that it was not approached by a hedge fund to run negative research about Health Insurance

Innovations. “We're an objective investigative news organization and would not accept such an offer from

any company or on any topic,” he said in an email.  

For their part, short-sellers say they based their case on the company’s use of boiler-room tactics to sell

worthless insurance products. At least one lawsuit by individuals claiming to have been victimized by the

company is still pending.    

But Fichthorn says Health Insurance Innovations only offered a platform for brokers to sell products and

that state insurance regulators had found no wrongdoing. Moreover, he says he joined the board because

new management was trying to “clean up” the company and any legacy problems associated with prior

CEOs had been dealt with. 

“The reality is if enough of them pile on and write enough bad stuff, they can destroy companies. I

watched it from the inside. They called our customers and they were making shit up,” bemoans

Fichthorn, pointing specifically to a short-seller rumor that the FBI was at the company’s headquarters. It

wasn’t.  

In July, the company — which renamed itself Benefytt Technologies earlier this year — was sold to

private-equity firm Madison Dearborn Partners for $31 per share — a 40 percent premium to where it was

trading at the time. 

Before the short-selling drama began, Fichthorn had effectively sold his hedge fund to B. Riley Financial.

He recently left that firm and is relaunching Dialectic, but says he is out of the short-selling business for

now.  

“Someday,” he says wistfully, “it will be worth shorting stocks again.” 

Filed Under:  Portfolio
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D
avid Bryant is still grappling with an event that blindsided him 16 months ago and

wreaked havoc on his company, ASX-listed agricultural investment firm
Rural Funds Group.

“Everyone gives you a funny look of what have you been doing? You are
completely friendless in a matter of minutes… Even your mother doubts you,” he
said.

It was 10.37 am on August 6, 2019 – only a few minutes after the market had
opened – when Texas-based Bonitas Research, an activist short selling operator,
tweeted: “We are short Rural Funds Group … and believe it is a fraud. Expect [the
company] to ultimately be worthless. New Fraud Report just released on our
website ...”

The 50 short & distort attacks undertaken on ASX listed companies
between 1 Jan 2015 and 31 August 2020 

Source: Joakim Westerholm, University of Sydney Business School
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Within 30 minutes Rural Funds' share price had plunged 42 per cent, wiping
hundreds of millions of dollars off its market value as shareholders panicked and
dumped the stock.

Bryant was dumbfounded by the intensity of the attack, spearheaded by a report
alleging his company’s profit was built on fabricated rental income, the value of
its $1.2 billion worth of agricultural assets had been artificially inflated and if it
restated its accounts to their true value it would be in breach of its loan
covenants. “My wife was in hospital, it was a terrible time,” he says.

“I had 80 year old shareholders calling us in distress. They sold in a panic,” (Rural
Funds has more than 15,000 shareholders aged over 70).

Bryant put Rural Funds' shares into a trading halt, hired global auditing and
consulting giant EY to conduct an investigation into the allegations and asked the
corporate regulator for help.

“Long term shareholders were selling because other people were selling. We were
in a bear trap. The negativity was so significant it began to take on a life of its
own.”

Short selling - the practise of betting against a share price by borrowing a stock,
selling it on the open market with the view of buying it back at a lower price for a
profit - is a legitimate investment practice that supports price discovery and
liquidity. Some hedge funds engaging in it have built a reputation akin to the
police of the marketplace after exposing problems at listed law firm Slater &
Gordon, funds manager Blue Sky, sandalwood grower Quintis and others.

Price impact of Short & Distort attacks

Price impact of the short activist reports (market adjusted returns)

*average price decline suffered as a result of all 50 attacks over the three periods: day 1; week 1;
�rst month

Source: Joakim Westerholm, University of Sydney Business School
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But a new, more aggressive form of short-selling has emerged in recent years that
critics say is damaging market integrity by exploiting weaknesses in Australian
regulation.

Dubbed the “short and distort” gang, a group of largely foreign-based research
houses issue highly damaging reports, designed to cause maximum damage to the
companies they target.

The reports are typically released just before – or during – ASX trading hours and
are promoted via social media including on Twitter and YouTube to inflict
maximum damage. They are also amplified by leaks to traditional media outlets.
An initial report is often followed up with another report, to continue to put
downward pressure on the share price.

Some of the attack reports viewed by the Herald and The Age adopt highly
inflammatory language including “fraud,” “misleading,” “overstating profit,”
“Smoke and mirrors,” fabricated rental income and “worthless.”

Analysis compiled by Sydney University Business School and German-based
researcher Breakout Point and obtained by the Herald and The Age shows the
frequency of these attacks in Australia is rising, and the collective cost to
investors is in the billions of dollars.

The study, which was sponsored for a nominal fee by corporate relations group
Domestique and independently peer reviewed, looked at 18 ASX listed companies
and reveals that 16 activist short research firms issued 50 reports between January
2015 and August 2020 on companies including Rural Funds Group, WiseTech

David Bryant from Rural Funds Management. ALEX ELLINGHAUSEN
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Global, Treasury Wine Estates, construction giant Cimic, Corporate Travel
Management, Harvey Norman, Westpac and Woolworths.

Sydney University calculated the economic loss stemming from the research
reports at $15.7 billion one month after their release and a $4.1 billion loss on the
first day of the short selling attack. The short sellers were estimated to have
pocketed $462 million over one month of the attack.

“For short sellers to gain a short term return of roughly 7 per cent per month on
their positions, economic value of $15.7 billion is destroyed of which
approximately $1.95 billion affects individual investors and superannuation fund
savings,” according to the authors of the report associate professor Joakim
Westerholm and Dr Vycke Zheng Wu.

But the impact of the losses extends far beyond the hit to listed company market
values, with reputations damaged, staff morale affected and extra resourcing
needed to deal with the distraction of the attacks.

Weak regulation makes Australia a paradise

Critics fear that weak market surveillance and the slowness of the regulator to act
has turned Australia into a paradise for these “short and distort” attacks.

Between June 2016 and 2017 six reports targeted Australian firms, compared with
24 reports issued between June 2019 and June 2020, Sydney University research
shows.

Australia in international context 
Geographical comparison of Short & Distort Attacks 2015-2020

*Adjusted for market size differences between the US, the Australian market should only have seen about 10
short & distort attacks during the whole period – indicating that Australia is currently in focus by activist short
research �rms.

Source: Joakim Westerholm, University of Sydney Business School
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Bryant describes it as organised crime. “They are making money from criminal
activity,” he said. Gerry Harvey, the executive chairman of Harvey Norman says
some of the short sellers should be in jail. “They’ve been attacking us for years,”
he said. “They have been getting away with it because ASIC refuses to do
anything.”

Harvey said he has given copious material to the authorities but he was still
waiting. “It needs a white knight to blow it up,” he said.

He said there’s nothing wrong with short selling but this was something different.
The firms peddle false information on a company in a deliberate attempt to drive
down the share price, he argues.

Fortescue Metals requested ASIC to “pursue a detailed investigation” into two J
Capital reports in May and September 2014. Treasury Estate Wines lodged a
complaint after reports issued by Bayberry Capital Partners in May 2019.

Freedom of Information requests into the outcome of the complaints were
unsuccessful.

Explainer - Short & Distort Process

Renowned American short activist Bill Ackman recently highlighted the darker
aspect to the practices of some short research firms. “There are cases where
companies are materially harmed and it turns out the short sellers are wrong”, he
told Australian media.
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“Sometimes the authors are quietly backed by hedge funds who have put on a
trade or compensate research firms for their work. Hedge funds also hand off their
own work to others to publish anonymously.”

How to fix it

Graeme Samuel, a former competition regulator and professorial fellow in the
Monash Business School, says the problem is not short selling per se. He is most
concerned about false and misleading conduct and the issuing of false statements,
which has always been illegal.

Samuel says there are three steps to cleaning it up. The first is to bolster market
surveillance. Second is for the regulator to take quick action on false information.

Thirdly the regulators must have the power to take appropriate remedial action
either through an ex parte court order for an injunction to stop trading in shares
or to issue stop orders to gain access to cash sitting in banks or broker accounts,
similar to a garnishee order. “If you stop the shorting transaction you have
stopped the reason for the issue of the false report,” he said.

Short selling reports typically include disclaimers to cover the firms issuing them.

For instance, Hong Kong-based Bucephalus says in its disclaimer: “for regulatory
reasons, we can’t release our research to the public. To ensure investors are not
ill-informed we have recorded a summary video and we suggest you ponder the
following.”

US-based J Capital says “If you are an Australian resident, please do not read this
report.”

Some of the attackers retweet their competitor’s research and include it on their
websites. Some also follow up with their own research, which makes the target
company feel under siege and facing an orchestrated attack.

Bonitas says in its reports “We are short sellers. We are biased. This report and all
statements contained herein are the opinion of Bonitas and are not statements of
fact. As of the publication date of this report Bonitas … along with our clients
and/or investors has a director or indirect short position in the stock… and
therefore stands to realise significant gains if the price of such instrument
declines.”

J Capital says “Be warned, we are short sellers. We are biased … we will profit if
these stocks decline in value. We do not offer advice. We present our views.”
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WiseTech founder and CEO Richard White said his software company has been
the target of 13 activist reports in 13 months, wiping billions of dollars off the
market value.

The first report appeared on October 17, 2019, with US-based J Capital accusing
WiseTech of overstating its profits by $116 million over three years.

That report triggered a 27 per cent fall in the share price. The second, issued three
days later, slashed another 18 per cent from the shares.

GMT issued its own scathing report on October 24. Two days later Bucephalus
tweeted “read JCap report this am. Read the accounts after. $WTC [Wisetech] is
outstanding creative accounting.”

“The third attack happened when we were on stage at our annual general meeting
and so we couldn’t respond,” he said.

By March 2020 the shares had fallen to $12, compared with $37.52 before the
attacks.

The pile on continued during COVID-19, with reports including “WiseTech may
be the 1st corporate death from COVID-19” and “Corona ate my homework.”

It was only after the release of WiseTech’s full-year results, which were in line
with guidance and showed revenue growth, that the share price rebounded 35 per
cent.

White said the real victims were the unsuspecting shareholders, specifically mum
and dad shareholders who suffer real monetary loss as a result of the illegal
activity.

“Unfortunately legal action by the company would not effectively address the
actual damage suffered by retail shareholders,” he said.

On Friday the stock closed at $30.77, valuing WiseTech at just shy of $10 billion.

A series of questions were sent to some of the research houses, only GMT and J
Cap responded.

GMT's founder said the firm was an accounting research firm, not a short seller
and did not work to coordinate its research efforts with short sellers.

“We have no financial interest in the share price of any company we issue a
recommendation on. That is, we are not a short-seller. As such, we have no
interest in distorting the facts,” he said.



1/8/2021 Caught in a bear trap: How 'short and distort' attacks are costing Australian investors billions

https://www.smh.com.au/business/markets/caught-in-a-bear-trap-how-short-and-distort-attacks-are-costing-australian-investors-billions-20201204-p5… 9/12

He said he disagreed with most of J Cap’s conclusions. “They are too quick to
allege fraud when there is normally some form of accounting explanation. We
have never collaborated with them,” he said.

GMT retweets some short seller reports, including on Rural Funds Group, but he
said “retweeting is not an endorsement”.

J Cap denied it was part of a short and distort group. “We believe acting in
"synchronicity", your term, or coordinating markets as we refer to it, is illegal in
some jurisdictions. We have never engaged in such activity.”

It said it has dialogues with regulators to ensure its research was compliant and
was proud of its research on companies like Germany’s fintech group Wirecard
where regulators had failed to identify fraud over a long period of time.

Leon Zwier, a partner at law firm Arnold Bloch Leibler, who has represented a
number of Australian companies attacked by overseas research houses and is
familiar with the patterns of behaviour, believes the short sellers cultivate the
financial media to run their reports.

He said the dissemination of false and misleading information to drive down the
share price for profit wasn’t ethical and contravened Australian law.

“If it were a pump and dump strategy the regulators would react speedily. For the
short and distort market the playing field is currently tilted in their favour,” he
said.

Zwier believes the regulatory gaps need to be closed through legislative
amendment or a regulatory policy statement that ASIC will treat all reports
published on the internet concerning ASX listed companies as a publication in
Australia, governed by Australian law including regulatory powers.

He says this would represent fair warning that the regulator won’t countenance
false and misleading reports being published for profit. ASIC then needed to hold
illegal short sellers and their officers personally liable for contraventions of the
law.

Tracing powers must be expanded to better track the short selling activity, he
said. “The regulator should then exercise statutory powers to obtain books and
records and conduct examinations,” he said.

He also suggests large institutional shareholders be required to disclose if they
make stock available to any other party on an aggregated basis with a minimum
threshold of 0.1 per cent or more of a company’s capital.
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No legal remedy

For Rural Funds' Bryant, the only option was taking Bonitas to court, alleging
malicious and deceptive conduct in the Supreme Court of NSW.

Bonitas chose not to defend the proceedings, instead writing a letter to Rural
Funds’ lawyers on October 1, 2019 stating “Australian courts have no jurisdiction
over us.”

“In light of the recent affirmation of our opinions regarding Rural Fund’s financial
precariousness by a reputable and totally independent research firm, Bucephalus
Research, we are considering a defamation action in the US against your client,” it
warned.

In his judgment released in February 2020, Justice David Hammerschlag
concluded that Bonitas engaged in conduct in contravention of the Australian
Corporations Act and the ASIC Act. He said the statements made were false and
misleading and “they did not care that they were false.”

Rural Funds was awarded $900,000 in damages but Bonitas is refusing to pay.

Bryant says he has offered the regulator access to the lawyers who ran the case
but he was unclear what they were doing.

“The laws are there and available for the corporate policeman to do its job and it’s
not. They leave it up to the company to deal with the criminal, which is wrong,”
he says

ASIC declined to comment on whether it was pursuing the findings of the Rural
Funds judgment.

It said activist short selling was a focus area for ASIC and work had recently
recommenced following a pause during COVID.

It said it was open to companies that felt they had been unfairly attacked to seek a
temporary trading halt while they prepared a response. “But we do encourage
companies to take advantage of the position they have, including the company
announcements platform, to address the issues raised as specifically as necessary
and demonstrate to the short-seller, their own shareholders and the wider market
as to the truth of the matter.”

While ASIC in certain circumstances might be able to apply to the court to freeze
assets, including money in bank accounts, it said this would generally need to be
in situations where it was investigating a likely contravention of the Corporations
Act, and certain other preconditions were met.
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SMH RECOMMENDS

For companies like Rural Funds, it’s too little too late. The share price has slowly
recovered, and touched fresh highs last month. But the company and Bryant were
accused of major crimes, of running a Ponzi scheme, and being a fraud.

“People can be forgiven for doubting us because of the volume of carefully
planned lies but it is an embarrassment to our country that the regulators are
failing in this regard,” Bryant said.

Business Briefing

Start the day with major stories, exclusive coverage and expert opinion from
our leading business journalists delivered to your inbox. Sign up here.

— This article was update on December 16, 2020 to include that

the university study received a nominal sponsorship fee from corporate
relations group Domestique. It was independently peer reviewed. 

Adele Ferguson

Adele Ferguson is a Gold Walkley Award winning investigative journalist. She reports and
comments on companies, markets and the economy.
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MARKETS

How Nikola Stock Got Torched by a Short Seller
Report by Nathan Anderson’s Hindenburg Research alleging improprieties sent electric-truck
startup’s shares plunging

By 
Updated Sept. 23, 2020 1�17 pm ET

Gregory Zuckerman

Nathan Anderson started publishing skeptical articles about companies in 2017. Within
months, he was sued, ran out of money and couldn’t pay his bills. Fielding eviction
notices, Mr. Anderson says that he and his pregnant fiancée were told to vacate their
cramped, two-bedroom apartment in Upper Manhattan.

“I was broke, and it was bad,” he recalls.

The response has been different for Mr. Anderson’s most recent work, a 67-page report
published Sept. 10. In the wake of that report, alleging a series of improprieties at Nikola
Corp. centering on founder Trevor Milton, the electric-truck startup’s
shares have sunk 50%. U.S. securities regulators and the Justice Department launched an
investigation into whether Nikola misled investors, and on Monday Mr. Milton said he
resigned as executive chairman. The stock’s fall has helped the 36-year-old Mr. Anderson
and his five-person firm, Hindenburg Research, which bet against Nikola shares, score
sizable profits.

A Nikola spokesman pointed to previous comments by the company that the Hindenburg
report was aimed at providing investors with “a false impression” to “negatively impact”
the stock. Nikola  said the report contained “false and misleading statements.”

Earlier this week, Mr. Milton said on Twitter that he intended to defend himself against
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“false allegations.” A spokesman for Mr. Milton said he “does not have any further
comment on these matters at this time.”

Mr. Anderson, the founder of Hindenburg, says more bad news will emerge about Nikola,
accusations that he contends could raise fresh questions about the due diligence of big-
name companies, executives and investors who backed the company.

“The story is definitely not over,” Mr. Anderson says.

Nikola has drawn attention as investors have chased technology and other hot stocks
amid the market’s recovery from its March lows. The enthusiasm reminds some of the late
1990s, when companies with great stories but few sales soared. Eventually, many of these
companies’ shares collapsed in the spring of 2000.
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The market’s rise has forced some short sellers and bearish investors to the sidelines, but
Mr. Anderson’s experience is a reminder that money can still be made with bearish calls.

In June, Nikola merged with a public company in a so-called reverse merger. Riding
growing excitement for electric vehicles, the stock soared. A strategic partnership with
General Motors Co. briefly pushed Nikola’s market value above that of Ford Motor Co. ,
even though Nikola had yet to produce a single truck.

It took research from Mr. Anderson, an unknown in the investing world, to cut Nikola’s
market value, which has fallen to under $11 billion from as high as $30 billion earlier this
month.

“This is all happening because of his report,” says Gabriel Grego, who runs hedge fund
Quintessential Capital Management, which placed its own Nikola short positions after
reading Hindenburg’s research.

A native of Storrs, Conn., Mr.  Anderson graduated from the University of Connecticut
with a degree in international business. He spent a year as a volunteer ambulance medic
in Jerusalem before joining data company FactSet Research Systems Inc. in New York,
where he worked with large investment companies. He changed his view as he watched
the credentialed investors operate.

‘There were points along the way I had to question our own sanity,’ says Mr. Anderson, who was
nervous as he published his Nikola report..
PHOTO: JOHNNY MILANO FOR THE WALL STREET JOURNAL
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“I realized they were doing a lot of run-of-the-mill analysis, there was a lot of conformity,”
he says.

“These were some of the most brilliant investors and P.h.D.s; I found it very intimidating,”
Mr. Anderson says.

Mr. Anderson joined a firm investing for a wealthy family, discovering promising hedge
funds and identifying problematic investment vehicles.

“I was always more interested in digging into those,” he says.

Starting around 2014, he developed a network of like-minded individuals eager to uncover
questionable investment firms. He submitted whistleblower complaints to the
government, hoping to score rewards that sometimes accrue to those who identify
wrongdoing. Harry Markopolos, the fraud investigator who tried to warn authorities
about Bernard Madoff’s Ponzi scheme and more recently has profited from whistleblower
complaints related to alleged bank misdeeds, became Mr. Anderson’s model, he says.

That strategy can involve a long and often fraught process. It can take years for
whistleblowers to be paid by the government, if they ever are compensated.

“I was living in a run-down place in Inwood,” he says, referring to an area in upper
Manhattan. “I wasn’t doing a great job paying my bills.”

At the time, Mr. Anderson believed investment firms, rather than publicly traded
companies, were more likely to yield frauds and other issues.

SHARE YOUR THOUGHTS

How should companies like Hindenburg, which specializes in forensic �inancial research, be
monitored for accuracy? Join the conversation below.
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“I thought these incredibly smart people were vetting companies,” he says.

After seeing a public company tumble as part of one of his fraud investigations, he
switched gears. Mr. Anderson launched Hindenburg in 2017, searching for companies he
believed were behaving in a fraudulent or illegal manner.

In 2018, overwhelmed by the mounting lawsuits related to accusations he had leveled at
various firms, Mr. Anderson learned about a cannabis stock he believed was misleading
investors. Bonding with Mr. Grego at a short sellers’ conference, the pair teamed up to
short the stock. Mr. Anderson used the resulting windfall to hire a few associates to
identify new targets. Hindenburg uses its own capital to make trades or brings in a
partner willing to put up cash for a short trade. It doesn’t sell its research.

Mr. Anderson and a reporter for The Wall Street Journal are among the more than 20
defendants in a lawsuit brought by private-equity firm Catalyst Capital Group and
Callidus Capital Corp. alleging a short-selling conspiracy related to a 2017 article about
Catalyst. A Journal representative has said the news organization is “confident in the
fairness and accuracy” of its reporting. Mr. Anderson says: “We stand by our research on
the subjects 100%.”

Some of Hindenburg’s work has led to losses. The firm alleged problems at Canadian
mining company New Pacific Metals Corp. , but the stock has climbed as silver prices
strengthened. A representative of the company wasn’t immediately available for
comment.

As recently as June, Mr. Anderson knew little about Nikola. But two well-connected
individuals—a former Nikola business partner and another person close to the company—
began sharing texts, emails and a former employee’s communications related to Mr.
Milton and the company, raising questions about Nikola’s operations, Mr. Anderson
says. The Hindenburg team tested various public claims of Mr. Milton and the
company, such as that Nikola had extensive proprietary technology, concluding that many
were misleading or inaccurate.

Mr. Anderson came to believe Nikola had staged a video showing one of its trucks cruising
at a high speed. A former Nikola business partner concluded that the video was a ruse—
Nikola had towed the truck to the top of a hill and filmed it rolling down the hill in neutral,
he said.

https://www.wsj.com/market-data/quotes/CA/XTSE/NUAG


“This three-year-old video of a Nikola prototype is irrelevant except for the fact that the
short seller is trying to use it for its main thesis,” a company spokesman says.

Nikola adds that the truck shown had functional batteries and other parts. Nikola said the
video, titled as showing the truck “in motion,” never stated the prototype was driving
under its own power. Nikola also has said its newer trucks are able to be driven.

Nikola boasted blue-chip investors, including hedge-fund manager and company director
Jeff Ubben, making Mr. Anderson wonder if he was missing something. Former GM
executive Stephen Girsky was on Nikola’s board and is now the company’s executive
chairman. The company also had various deals with companies like Anheuser-Busch
InBev SA and GM, which called Nikola “one of the most innovative companies in the
world.” GM Chief Executive Mary Barra has defended the company’s due diligence.

“There were points along the way I had to question our own sanity,” Mr. Anderson says.

He was nervous as he published his report on Hindenburg’s website and shared it with
others. “I know people can lose their jobs, their careers,” he says. “People will lose money,
I’ll be threatened with lawsuits.”

The report said Mr. Milton had exaggerated Nikola’s progress on key technology,
including on hydrogen-powered semi-trucks, misled partners and claimed to have
proprietary technology, among other accusations.

Nikola and Mr. Milton denied allegations of fraud. Nikola has said it contacted and briefed
the Securities and Exchange Commission regarding Hindenburg. Nikola said it had

Nikola founder Trevor Milton resigned Monday as the company’s executive chairman.
PHOTO: MASSIMO PINCA�REUTERS
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Appeared in the September 24, 2020, print edition as 'Short Seller Who Hit Nikola Has Big Payday.'

retained the law firm Kirkland & Ellis LLP.

Mr. Anderson says Nikola’s issues extend beyond Mr. Milton. He argues that Nikola will
have difficulty raising financing and that its brand has been compromised. Nikola declined
to comment on its brand or financing.

Mr. Anderson won’t say how much he has made shorting Nikola. “It’s been a big win,” he
says. “We are short and still are short.”

Write to Gregory Zuckerman at gregory.zuckerman@wsj.com
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L.

Did he catch it and feel awkward

Confidential
source priVilege

Nah I let him go on

Jul 14, 2017 F)!7R PM

Please tell me
the people n
emails

Confidential
source privilege didn't call

n these

That would be too ham handed

100% did

a New Message

DOW000952-0001
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sal AT&T 6:30 PM 68% ONl

< Nate Anderson
Tap here for settings

Load Earlier Messages

Jul 14, 2017 5:28 PM

Confidential
source privilege

I'll just need to warn jacqui

Jul 16, 2017 .558 PM

Your boy darryl has been
shopping this for a long time

L

He spoke to my colleague ben
dummet about it years ago

L

This has been a fraud for longer
than that

Since 2009 this thing has been
an accounting scam, it's just
gotten progressively worse

a New Message

D0W000951-0001
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ad AT&T 6:30 PM 68% MI 

Nate Anderson 
Tap tle 

JflT kJ LI 1T1111-1 I ICI 1.../ GG I 

an accounting scam, it's just 
gotten progressively worse 

And now the regulators are 
involved and things are coming 
undone 

I think it was a great story then it 
was just wasn't the right time 

Jul 17, 2017 12:36 PM 

Any clue what law firm or firms 
is repping newt with these 
probes 

No he employs several firms so 
tough to say which 

Jul 17, 2017 2:59 PM 

Someone on your side is leaking 
to catalyst 

Their pr just reached out 
jacquie who hadn't made a 

L.

a New Message 

DOW000918-0001 
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sal AT&T 6:30 PM 68%

Nate Anderson
Tap here for settings

single pnone cam

Trying to even think who that
could be

Someone must have bragged to
someone that WSJ was going to
blo up or something

L.

Lemme check w Darryl and see
if he spoke w anyone

Bc he didn't know me he
assumed her.

Jul 17, 2017 3:11 PM

Definitely not Darryl. The only
person out of the borrowers who
is idiotically loose lipped is Kevin
Baumann

Confidential
source privilege
a New Message

DOW000950-0001
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ad AT&T 6:29 PM 68% INi 

Nate Anderson 
Tap here for settings 

them and 'has a bunch of ppl he 
talks to 

I do 't actually catalyst 
knowing I just think ppl should 
realize we don't do anything until 
we do something 

Of course 

No guarantees in life 

The emails are tout 

They confirm the Toronto invest 

Sorry Toronto police 

The osc and rcmp are pretty 
tight in their written responses 

I've only seen a handful of them 

Meet confirmations materials etc 

a New Message 

DOW000917-0001 
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sal AT&T 6:29 PM 69%

< Nate Anderson
Tap here for settings

You connect w
and Jeff McFar ane as we
believe they have more

Confidential source privilege

Jul 17, 201/ 3:46 PM

Clearing my deck

Jul 17, 2017 4: 1 PM

I think your finest work is that
the catalyst funds own callidus
between them

Easiest thing to explain

He's one of the better
accounting manipulators ive
seen. He uses a bunch of
different techniques. All the
same theme of delaying bad or
shuffling it into another asset
but he's creative about his
implementation

Out of al l the things I put down
for the regulators the Satmex
thing was actually the most

New Message

DOW000949-0001
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sell AT&T 6:29 PM 69% 

Nate Anderson 
Tap here for settings 

UI IUCI c1L,L JUI 1111 ly 1 CV ICVV 

Free again 

Jul 18, 2017 5:50 PM 

K give me a ring 

Jul 20, 2017 12:07 PM 

Do you have Boyer response 

You uploaded 2 docs apparently 
there is a third 

Just added it I think that's 
the one 

I only see statement of claim 
and statement of defense? 

MI 20, 2017 12:38 PM 

Just added it 

It's labeled differently just date 
of filing 

Jul 20, 2017 12:47 PM 

New Message 

L 

DOW000916-0001 
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ad AT&T 6:29 PM 69% UM 

Nate Anderson 
Tap here for settings 

Jul 20, 2017 1:29 PM 

Did you just call 

Ya but no emergency 

Jul 20, 2017 3:28 PM 

Just tried you 

Jul 20, 2017 6:56 PM 

Jeff Mcfarlane 

phone 

(919) 813-7788 

phone 
+1 (919) 279-0443 

FaceTime ing 

N./ 

Send Message 

a New Message 

DOW000915-0001 
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golli AT&T 1:-:= 6:29 PM 

Nate Anderson 

69% IN 

Tap here for settings 

Catalyst called jacqui again and 
said they spoke to OSC and 
were assured all is well 

Well that's comforting to know 

Jul 21, 2017 11:46 AM 

Where are we on a photo 

Let me check. You asking for it 
or just in case you need it? 

Yeah if we need one photo 
editor says there may be one 
from the wedding 

He's not sure 

We will def need something 

Jul 21, 2017 1:36 PM 

New Message 

DOW000914-0001 
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1611 AT&T IP 6:29 PM 69% ON

< Nate Anderson

Not the best

grptisaiPsa

But it's something to at least
identify him with

Jul 21, 2017 1:55 PM

Confidential
source privilege

Can't run it without a credit

Any creative ways to do this?
nr% Ilar lI, rah lea i+ +e-% nminenn

New Message

DOW000946-0001
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ad AT&T 6:29 PM 69% III 

Nate Anderson 
Tap here to;"'

J 

who wants it 

Lol option #2 

Jul 21, 2017 2:18 PM 

Jul 21, 2017 2:52 PM 

Do we have that esco marine 
judgment where the judge said 
something about fraud 

Jul 71 2017 7:57 PM 

a New Message 
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god AT&T 6:28 PM 69°/0 

Nate Anderson 
Tap here for settings 

Lemme see if I can find it. I didn't 
think it was as salacious as some 
others who read it 

Jul 21, 2017 3 • I - 1101 

Jacqui is obsessed 

Jul 21, 2017 3:23 PN1

Been a bit distracted beating up 
on $EROS today 

Sent out a couple tweets about 
their accounting fraud and the 
thing ripped down 20% and has 
been nutty all day 

Jul 21. 2017 3:36 PM 

Just added it to the Dropbox 
going to reread it myself 

Jul 21, 2017 3:56 PM 

EROS feels below you 

Jul 21, 2017 4:09 PN. 

Nab its a nice NYSE-listed 800m 
co with a bunch of options and a 

ivevy Message 

DOW000912-0001 
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sal AT&T IF' 6:28 PM 69% ON

< Nate Anderson
Tap here for settings

terminal zero. Good for brand
Nate ultimately

Helps keep the lights on in the
interim. When you going to
introduce me to this Jacqui?

Haha

Did I tell you he calls himself the
Goldman Sachs of Canada

You don't get jacqui til this
is done

Then what would you need me
for anymore

DOW000945-0001
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ad AT&T 6:28 PM 69% IN 

Nate Anderson 
r rra r rqi )c: 

mnr"mina 
Whoever owned this pic put 
some serious work into 
restylings 

Jul 21, 2017 4:22 PM 

Love a good burning trash can 

Jul 24, 2017 12:28 PM 

Can I quote from the 
whistleblower stuff 

L 

Without using a name 

I can't remember 

Which whistleblower stuff and 
which quote 

a New Message 

DOW000911-0001 
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sal AT&T IF' 6:28 PM 69% ow

< Nate Anderson
Tap here for settings

Like the osc complaints

My OSC complaint? You can
quote my stuff as long as it
doesn't ID me or anyone else

Yeah that's cool

J1 24, 2017 12:37 PM

Yours is much prettier than jeffs

We're all about pretty here

I actually don't get why reuters
didn't publish it

This has been quite easy

Now you're just dancing on
Reuters grave

a New Message

L.

L.

DOW000944-0001
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ad AT&T 6:28 PM 69% IM 

Nate Anderson 
Tap here for settings 

uoes catalyst originate its own 
loans or just buy from callidus 

Both 

Jul 24, 2017 3:11 PM 

Makes high interest loans to 
financially distressed companies 
and sometimes takes them over 
if the business turns sour 

They pay me for this shit 

I'd say if the loan defaults. They 
would argue that the defaulted 
businesses are greaaat 
businesses 

Our rea ers don't know what a 
default is 

Then if the loans go sour instead 
Of business 

Jul 24, 2017 3:29 PM 

a New Message 
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MI AT&T 6:28 PM 69% ow

Nate Anderson
Tap here for settings

Fig air. Umbrella Corp for his
helicopters and jet

He likes a good Fig Newton pun
as much as the next guy

BRILLIANT

What kind of jet

Just added a folder to Dropbox
with the details

Maybe you'll get more info out of
Confidential source privilege

to get

Confidential source privilege

han I was able

I specialize in

have a doc or two.
enough that she might have
some recorded calls or pictures
of Glassman or who knows what

Confidential
source privilege

o ut misht
c inth ier •=.1 irc P prrolPge

a New Message

DOW000943-0001
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ad AT&T 6:28 PM 69%N 

Nate Anderson 
Tap here for settings 

Maybe one for the cancer kids? 

J/K I have no idea. I wondered 
whether one was for Canada to 
lake house and the other for 
Florida to Bahamas. 

Oh good point 

Jul 25, 2017 1:58 PM 

Their lawyer sent a letter 
L 

It's quite weak 

CAMPAIGN OF SHORTSELLERS 
etc etc 

I enjoy that he thinks this 
is Cohodes 

Jul 25, 2017 2:55 P' 

I'm surprised he didn't also offer 
you a full exclusive interview at 
an unspecified later date 

He offered an interview if we 

a New Message 

DOW000909-0001 
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ad AT&T 6:27 PM 69% IMI 

Nate Anderson 
Tap here for settings 

• . • MP V . •

Jul 25, 2017 7:09 PM 

There's going to be an 
interesting problem soon 

Catalyst will say the 
whistleblowers are all aggrieved 
borrowers, even though do they 
don't know 

We aren't iding ppl so even 
though we know it's not true (at 
least for you) we are in a 
position of printing something 
we know not to be true 

Which we don't do 

Doesn't that mean you are in a 
position of quoting a statement 
you can prove to be false 

I can't prove it to a reader 
because i can't ID the
whistleblowers 

a New Message 

DOW000908-0001 

28



sal AT&T IF' 6:27 PM 69% ON

< Nate Anderson
Tap here for settings

Can you just write that Callidus
believes all the whistleblowers
are aggrieved borrowers

Maybe

Not a bad solution

Jul 26. 2017 3:21 PM

Looks like Mark Maremont
connecting with the guys who
are being spied on by AmTrust.
Not sure if that was you closing
the loop or if he's competition
for you

Jul 26, 2017 3:56 PM

Mark is excellent tho I'm
surprised he's doing it bc he's
full time on trump

L

They almost pulled him off
amt rust to begin with

Jul 26, 2017 406 PM

Sounds good

New Message
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sal AT&T IF' 6:26 PM 69% Imi

Nate Anderson
Tap here for settings

we give them copies of the
whistleblower reports

Do they actually think this
will work

I'd trade WB reports for full
copies of all their internal
documentation supporting their
valuations

I'd trade them for 5m Canadian

Apiece

We can split it

Net of however much it takes to
defend against herr shithead's
inevitable frivolous lawsuit

My lawyer got his degree approx
last week as an Eagle Scout it 0
appears won't cost me much

a New Message

D0W000941-0001
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ad AT&T 6:26 PM 70% IN 

Nate Anderson 
Tap here for settings 

Hence all the letters saying how 
disagreeable j.,cqui has been etc 

Lol this is why Canadian media 
can't do anything well 

Yeah didn't realize how soft they 
were up there 

Jul 27, 2017 6:47 PM 

Story should be out Tuesday 

Don't tell the conspiracy of 
short sellers! 

Lol knock on wood 

Cohodes will be pleased > ) 

When this is read aloud in court 
please your honor know that 
was sarcasm 

Yes it was thankfully 

Also I'm clearing this whole 
_rhnt In n 

Ni/ 

L.

a New Message 
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31



sal AT&T 1- 6:26 PM 70% ONl

< Nate Anderson
Tap here for settings

V.+1 I CI I. AIDIO

Regular course

Jul 27, 2017 7:06 PM

I won't take it personally

Jul 28, 2017 1:50 PM

Jeff McFarlane just won
his appeal

Put the doc in the folder

Some good stuff in there

Jul 28, 2017 2:00 PI,

Donkey just emailed me w it and
cc'ed you

Happy men do stupid things

That's very quotable

Speaking of which I crushed that
stupid Eros company and am

a New Message
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mull AT&T 1- 6:25 PM 70% ni

Nate Anderson
Tap here for settings

is way easier than platinum I can
actu4ll .ust cite your reports

One would think. But in Canada
this is like earth shattering
journalism that they see once
every couple of years

J r, 2017 11:29 AM

What is baumanns twitter

I think it's his name. If you
search for $cbl.ca he rants
about the company on there
fairly regularly

Jul 31, 2017 11:37 AM

Do we have his number

If catalyst is going to sue me for
talking to him I might as well
actually do so

Seems to be some logic in there

+1 (403) 505-7784

a New Message
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sal AT&T IF' 6:25 PM 70% ON

< Nate Anderson
Tap here for settings

What if I gave you Glassman's
number as a prank. How funny
would that be

I honestly would love the guy

Jul 31, 2017 1225 PM

I'm disappointed in Kevin he
seems quite normal

Yeah he's ok just really really
upset by everything

He called you Jason

I actually prefer he screw up my
name. He's not exactly a
strategist and definitely not
good at being low key about
anything

I didn't correct him haha

Add an unspecified Jason to
Glassman's list of enemies in
that case

New Message
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ad AT&T 6:25 PM 70%M 

Nate Anderson 
Tap here for settings 

Aight 

Jul 31, 2017 2:08 PM 

No investigations 

Only inquiries 

Keep that between us for now 

Jul 31, 2017 2:13 PM 

Jul 31, 2017 6:29 PM 

\ What's News Article 1 of 1 AA [T1

Anthony Scararnucci lost his White House just ten days 
after his appointment A representative for SkyBridge 
Capital said the deal to sell the firm remains on t• ,,

I might just be being nit picky 
and maybe it's right but should 

ivevy Message 
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sal AT&T 1- 6:25 PM 70% ON

< Nate Anderson
Tap here for settings

I reacted basically
Scaramucci style

Minus the fellatio remarks

They love to offer interviews in
the coming weeks

I had to semi fire out JV lawyer

I roped in a more sr person

Jul 31, 2017 7:26 PM

Sounds about right

Aug i, - 17 11:04 AM

The end to all this is
get sued anyway

Confidential
,r.nurne privilege

-1=1

may

Confidential
source
rivilege

called a bunch of investors
said catalyst was under

investigation

L

a New Message
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ad AT&T 6:2.5 PM 70% .1•1 

Nate Anderson 
Tap here for settings 

L000l 

I wonder if it's provable that they 
made an assertion though 

It's enoug to file the suit 
probably not enough to win 

In the end it helped us be the 
police were so eager to have a 
truthful thing out 

Anything is enough to file a suit I 
suppose. But if they try to sue all 
the major media outlets that 
can't play well 

That's good 

The ham hands did 
something useful 

Aug 1, 2017 11:19 AM 

End up finding a 
useable picture? 

L 

a New Message 
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sal AT&T 6:25 PM 70%

< Nate Anderson

useaDie picture(

No actually we are sending a
papparazzi I think

Aug 1, 2017 11:29 AM

That'll be glorious

Aug 1, 2017 1233 PM

Was that you just calling?

Delivered

Aug 1, 2017 5:37 PM

Going to Toronto Tuesday

Sending failed. Tap for info.

Aug 1, 2017 5:49 PM

Aug 2, 2017 7'47

Did Catalyst mention the deal of
vick..mr miet.mrri rir tAinc it n

to New Message S)
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ad AT&T 6:2.5 PM 70% .1•1 

Nate Anderson 
u avvat II lJl VVGI 

different one? 

Because the company they won 
the deal of the year thing on (fka 
Pacific Exploration and 
Production and now known as 
Frontera Energy) is down 40% 
since their reorganization 

Aug 2, 2017 2:58 PM 

I chose it randomly 

Ah fair enough. You said 
allegedly yesterday by the way 
but didn't allege anything. 
Curious minds wish to know! 

It didn't send the one before 

They are sitting for an 
interview Tuesday 

a New Message 
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sal AT&T 6:25 PM 70% ON

< Nate Anderson
Tap here or settings

Ah yes ot course

Let's see if they pull off some
announcement Monday
afternoon

Aug 2, 2017 3:07 PM

Would it mess with your chi if
someone I know writes up and
releases a short report in the
near future on them?

Aug 2, 2017 3:56 Fiv

They already think they are the
victim of a coordinated short
seller campaign

Ok fair enough

They aren't but they probably
should be

Darryl says they are trying haell
now to settle his case

New Message
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sal AT&T 6:24 PM 70%

Nate Anderson
Tap here for settings

I kind of wonder what they are
trying to do before this meeting

All of a sudden they're trying to
settle everyone's case

But what does that get them
with me

L.

The complaints were filed the
inquiry is open

If they think that the inquiries
are all relating to lending
practices and they're all settled
cases and everyone agrees,
signs releases and attestations
saying they're all good then
what's the inquiry about?

I don't see Jeff McFarlane
settling shit

A.tift 2 2017 6:06 PM

What's the point now
he's winning

a New Message
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sal AT&T 1- 6:24 PM 70% ON

< Nate Anderson
Tap here for settings

Load Earlier Messages

Aug 2, 2017 6:06 PM

I put a doc with all my notes on
Horizontal Well Drillers. Worth a
read because wtf is that all
about

If trump can tweet out some shit
talk about HWD propping up the
Venezuelan regime that'd make
my week

Aug 2, 2017 6:34 PM

I mean there is a non zero
chance of that

Spoke w Darryl and he told me
everything and basically said f
that regarding Glassman's
sneaky deal

Aug 2, 2017 648 PM

Yeah he seemed pretty thrill
to tell me, not thrilled to tak

a New Message _11

L
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sal AT&T 6:24 PM 70% ON

< Nate Anderson
Tap here for settings

I figured as much but always
good to know know!

Aug 3, 2017 5:35 Pm

This little talking head fox idiot
kind of looks like you used to

Aucll, 2017 PM

Nice full head of hair on that
guy tho

You read that HWD bit?

Aug 6, ZU 6:03 PM

a New Message
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sal AT&T IF' 6:24 PM 70%

Nate Anderson
Tap here for settings

We shall see

They are definitely not going to
make that meeting. They are also
aggressively trying to settle with
Darryl and others in advance

They dropped the precondition
that Darryl needs to out himself
and others

If they settle will they withdraw
their complaints

Doesn't seem to change my life
besides missing a nice poutine
dinner with jacqui in Toronto

L

Every country has their awful

food item that they love. In 

New Message
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sal AT&T IF' 6:24 PM 71% Im

Nate Anderson
Tap here for settings

DUI. 1.I leyI I IU L L.JC UJeU LU

stupider ppl bc I legit brought 2
extra days of clothes expecting
this shit

Haha so you're in Toronto now?

Yeah I came up 24 hrs early
anticipating shenanigans

Very nice. I'm jealous I'd love to
meet them

Toronto is nice this time of year
too. Where they put you up?

Bizarrely ghetto hyatt regency

But this city is awesome it's
like Chicago

L.

,iug 7, 2017 3:01 PM

Everyone is super nice too

Weird fact about Toronto: no one 

a New Message
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6:24 PM 71%1•1 

Nate Anderson 

knows which way is north, south, 
east, west. If you ask them it'll be 
the first time they've ever heard 
that question in their lives too 

Aug 7, 2017 4:02 PM 

Haha bizarre I will try it 

Maybe I should open with it with 
the catalyst folks 

Aug 8, 2017 9:19 AM 

Remind me the 101m valuation 
for xtg was your estimate right 

Like the number isn't actually 
anywhere it was kind of put 
together from the funds 3 and 4 
docs? 

Aug 8, 2017 1n•0 1, AM 

It was in Callidus's public filings 

We sourced that number from 
them. Check the footnote it'll 

L 

New Message 
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sal AT&T 6:23 PM 71% IM

< Nate Anderson
Tap here for settings

them. Check the footnote it'll
show exactly where we pulled it

Aug 8, 2017 10:24 AM

Alright calm down I haven't
gotten the wifi to work here

Aug 8, 2017 10 0

I'm not riled. That was written in
calm precise Nate voice

54141
•9.1 PO. Ras rt.

".9 Te.ort

Trazo.o. ChriarioM5 T17,

the CotaIyst

'apltal Group Inc.

Newton GUSS/119 n
1.4.919..nnu

T: 919 945 3019
4193453060

New Message
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ad AT&T 6:23 PM 

Nate Anderson 

71% • 

Tap here for settings 

Aug 8, 2017 10:37 AM 

Your footnote cites mcfarlanes 
lawsuit for the 101 not the 
callidus filings 

Ah no it doesn't 

Did you not upload the exhibits 

Aug 8, 2017 11:01 AM 

I think there's an exhibit upload 

Oh man that business card will 
be a collectors item someday 

Aug 8, 2017 11:10 AM 

Where does catalyst get $100m 
from anyways 

Like they have that cash sitting 
-round in mature PE funds 

Fund 3 and 4 

Not sure. Either untapped LP 
capital or a line of credit most 

a New Message 
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sal AT&T 6:23 PM 71% ON

Nate Anderson

likely

You in their offices yet?

Aug 8, 2017 11:23 AM

If there's any way to get another
Glassman business card without
it being weird...I would love

Aug 8, 2017 11:46 AM

I think I can

Aug 8, 2017 3:37 PM

Not sure if you took another call
or if the call cut out

Aug 8, 2017 6:26 PM

This is what they pointed us to
on paying interest on a
guarantee

p. 52 of IPO

"In connection with the sale to°

New Message
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ad AT&T 6:23 PM 71%-

Nate Anderson 

a 

Tap here for settings 

Callidus of any participation 
interest of a Catalyst Fund in the 
Loan Portfolio, the applicable 
Catalyst Fund will agree that in 
the event any Realization 
Proceedings have been initiated 
with respect to any of the loans 
in the Loan Portfolio at the time 
of the sale, or if any such 
proceedings are initiated in 
connection with any such loan 
prior to its approved renewal at 
the next scheduled credit review 
for that loan (generally one year 
after the initial advance or the 
last extension), the applicable 
Catalyst Fund will make a 
payment to Callidus in an amount 
equal to the loss on that loan. 
That amount will be calculated as 
the difference between the 
amounts advanced by Callidus to 
the borrower under that loan and 
the amounts actually received. 
Callidus in connection with th 

New Message I 
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ad AT&T 6:23 PM 71% 

Nate Anderson 
Tap here for settings 

111/1 1%-el.11 11 , ...1 

proceeds of realization or 
repayment of principal. Any such 
amounts will be considered an 
asset of the Loan Portfolio and 
not Callidus Growth Capital for 
the purposes of the Participation 
Agreement. The Catalyst Funds 
will not be required to make any 
payments related to losses on 
interest income. " 

Atm 8 2017 6 -4.2 PM 

That doesn't answer anything. 
Last sentence. They paid 
interest income. 

That actually is more explicit 
about no interest income or 
added fees. It is strictly 
principal, i.e. actual advanced 
capital 

Aug 8, 2017 8:48 PM 

Jacqui is actually so piss 

a New Message 
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ad AT&T 6:23 PM 

Nate Anderson 

71% 

Tap here for settings 

Bc we talked with them for 
probably an hour about this 
guarantee and there was not a 
single hint that anywhere it ever 
only applied to principal 

Like for sure that's on us for not 
remembering but also, fool me 
once etc 

It's super un canadian to mislead 

I like her. You two should team 
up on other stuff and clean up 
Canada 

I don't go to Canada or Chicago 
between October and march 

I think that's fair. It's a small 
country you can probably clean 
up most of it between April to 
September 

Aug 8, 2017 10:04 PM 

'ONION Zro Orme* liinhiss ( E*S Loyola.. • -.rot rhOmos, roe LIR 

a New Message • 
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ad AT&T 6:23 PM 71% 

Nate Anderson 
Tap here for settings 
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Also it seems they do value each 
loan. Glassman has referenced 
on more than one occasion that 
they have not only 1 but 2 
independent valuation providers, 
their auditor and another firm. If 
they suggest that they carve out 
the Catalyst guaranteed loans 
that seems likely false 

Also, they have the same setup 
at Catalyst, KPMG and PWC both 
value, so it would seem that any 
of those 4 options would value 
the loans. If not, the implication 
is that these Callidus guaranteed 
assets just kind of sit in no mans 
land with no valuation unless and 
until they are brought into 
Catalyst's books. But if that's the 
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Nate Anderson 
IJUUKS. DUI II Uldi 

case, how would they know 
when to activate the Catalyst 
guarantee if they had no way to 
determine whether a value 
impairment had taken place? 
None of it makes sense 

In short there's almost no 
scenario where there statement 
isn't severely misleading or just 
a total fabrication 

,Aug 9, 2017 7:28 AM 

They say that it's solely up to 
callidus to execute the 
guarantee 

I asked how callidus would know 
if Catalyst had the cash to pay 

a 

They said good question, the 
asset is marked as a 

JDreceivership or something 
catalysts books beforehan 
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Nate Anderson 
Tap here for settings 

I didn't even touch that 

Jacqui and I suspect it's a total 
fabrication 

There never was any new money 
loaned to XTG after 2015 at the 
very least 

It was all fees and interest and 
the rest of the increase was just 
fiction 

Aug 9, 2017 8:23 AM 

Good questions. Sounds like 
they're grasping 

Aug 9, 2017 3:20 PM 

I have never had to lift harder to 
get a story out 

Lol 

Hopefully aworthwhile  labor. 

N./ 
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Cerberus will be even better 

Aug 9, 2017 J:3 .3 PM 

Aug 9, 2017 4:13 PIV 

Right on. On the mini golf course 
w munchkins will read when back 

Shares tankinggggg 

Aug 9, 2017 4:25 Pr,,' 

lol that'll happen when they get 
called out for fraud 

i-wg 9, 2017 4:31 Pi,./1 

Article looks perfect btw 

Beautifully written 

Aug 9, 2017 4:41 PM 
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Aug 9, 2017 5:27 PM 

You da man. Honestly we've both 
progressed pretty remarkably in 
step since we first met 

I actually know the next one we 
crack and it will be epic 

I know it's actually crazy to think 
where we started! 

We both had much 
smaller ... views 

Aug 9, 2017 6:11 PM 

You know where it will run in the 
print edition? 

Aug 9, 2017 6:44 PM 

Graphic of stock price is on 
page one 

A..... A nrvii-, G•GA m A 
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ere for settings 

Hignt on 

Btw no way we could have 
printed this story if you hadn't 
filed your claim too 

Our side was so concerned 
about being used by aggrieved 
borrowers 

I described you as pure as snow 
L 

Canadian rocky snow 

(Described you to our editors) 

Hah right on 

I think this one is going to get 
even more fun as it progresses 

Aug 9, 2017 7:08 PM 

They are going to fight hard 

Or roll on the big
target ideally 

a New Message 

DOW000893-0001 

61



ad AT&T 6:22 PM 71% 

Nate Anderson 
Tap here for settings 

Meaning what 

xug J, LUI/ 1. 1/ PIVI 

Meaning like admit to a 
bigger conspiracy 

In which they are just a cog 

They pay me to have an active 
imagination 

What would that scenario 
look like? 

Some third entity they are 
transacting with that we care 
about much more 

At the end of this day this 
still...canadas shortest midget 

Ah that would be nice but I think 
Catalyst is the largest end of this 
road 

a 

I'll get another big story out o 
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Still have to do the How He Did It

Yeah this one still has plenty
of room

L

Confidential source privilege

Callidus Sta...August 9.pdf
101 KB

Aug 9, 2017 8:17 PM

Confidential
source privilege

Aug 9, 2017 8:44 PM

Pretty weak rebuttal
by Glassman

Unbelievably la •

Jacqui expects to be serve
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Tap here for settings 

Any reason (other than the 
million letters) or just a hunch? 

Aug 9, 2017 8:59 PM 

If they don't how can they 
threaten other journalists with 
the same 

That's true. If they try it though 
they need to get torched 

Aug 9, 2017 11:01 PM 

34 second mark: https:// 
youtu.be/G28ox1VEaYA 

a 

Aug 10, 2017 8:26 AM 

Ok I take it all back that game 
looks awesome 

Aug 10, 2017 1:54 PM 

They sent us a letter accusi 
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Cat 1 Iwl I‘j lJ1.1 IC.I U III IyJ 

inventing a Toronto police 
spokeswoman 

Aun 10, 2017 2:35 PM 

Seems reasonable 

Aug 10, 2017 3:22 PM 

Your legal team prob already 
sees through this but he's 
probing for weaknesses to see if 
there are any. And trying to get 
more information 

Hopefully they don't feel inclined 
to give him a full rebuttal and 
give him more info and opt 
instead for a 1-line "we stand by 
our story" or something along 
those lines 

Aug 10, 2017 3:45 PM 

The response was good I 
proofed it 

It said in short " 
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